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CURRENT EVENTS. 





Tue editor of the American Law Review is 
apparently moved to tears, at the sight of an 
advertisement, claiming that the CrenTrraL 
Law Journat has the largest circulation of 
any law journal in the world, and comment- 
ing upon this discovery, says, in the January- 
February number of the Review,that ‘‘no doubt 
it has and deserves to have a large circulation ; 
but it may be doubted whether its publisher 
has 3uch information concerning the circula- 
tion of all the law journals in the world, as 
warrants him in making this statement.’ 
We can readily understand the eagerness 
with which our esteemed contemporary endeav- 
ors, by implication, to refute the statement 
or at least cast discredit upon it. But there 
may be some things extant, which even the 
learned editor of the Review does not know, 
and there may possibly exist information, 
which we have, entirely by accident to be 
sure, stumbled upon, but which his sagacity 
-has failed to discover. We are not disposed 
to question his superior ability and intelli- 
gence, as an abstract proposition, and do not 
wish to be understood, as seeking a conten- 
tion on that issue, but on the other hand, 
does the American Law Review seek to enter 
the lists against us, as a competitor for the 
honors, in the matter of circulation? We 
feel justified in asserting boldly, that, on 
such an issue, we have the fullest informa- 
tion, and of a kind which the learned editor 
himself would not doubt. 





In the same article, an effort is observable, 
to say something pleasant of us, but the 
attempt is evidently so laborious, that before 
the subject is fairly entered upon, the learned 
editor gets tired, cross and critical, cruelly 
speaks of our ‘‘so-called’’ ‘‘Notes of Recent 
Decisions,’’ says he doesn’t like our plan of 
omitting head-lines to editorial notes, and is 
especially grieved at the circulation of the 
CrenTRAL Law JouRNAL, as announced by us, 
all of which we very much regret, as we are 
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publishing this Journat for his special edifi- 
cation and pleasure, and it is not an agree- 
able sight to see our esteemed friend in such 
sore distress. 





To THOsE of our readers who may, on 
first thought, share the opinion of the 
Review as to the furnishing of head-lines to 
editorial notes, we will say, that we discon- 
tinued this old and established custom, after 
much cogitation on the subject, and for good 
reasons. In the first place, we think it pre- 
sents a better appearance. And by their 
omission, we save considerable space. How- 
ever, to compensate for their loss and to save 
one the necessity of reading ‘‘twenty lines in 
order to ascertain whether we want to read 
the paragraph at all or not,’’ as the Review 
puts it, we have adopted the system of stat- 
ing the substance or subject of the note, in 
its first two or three lines, and, in addition to 
this, our readers will find on one of the front 
advertising pages of each number of the 
JOURNAL, a statement of its contents, in 
which the substance of each editorial note is 
given. We believe that a large majority of our 
readers, with this explanation, will indorse 
us in the change. If not entirely clear and 
satisfactery to the editor of the Review, we 
will undertake to furnish him a diagram with 
accompanying cuts and illustrations. 





Tue national bankruptcy convention held 
in St. Louis February 28, as announced in a 
late issue of this JouRNAL, resulted in noth- 
ing but resolutions. The declared purpose 
in calling together delegates from the various 
commercial associations and business houses, 
was to formulate an equitable bankrupt act. 
But the representation was not nearly as 
large as was expected, and the fact was re- 
vealed, through answers received from all 
portions of the United States, that much op- 
position exists against the passage of a gen- 
eral national bankrupt law. It was further 
demonstrated that much diversity of opinion 
prevails as to the essential features of such 
an act. It has been said, with how much 
reason we do not undertake to say, that the 
Eastern States want a law framed for the 
creditor, the Western and Southern States 
for the debtor—in other words that the for- 
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mer seek an enactment whose provisions 
force aman to pay what he can—and the 
latter, one whose provisions enable an insolv- 
ent to go through and pay what he likes. 

It was natural that this convention should 
find it impossible within the period of 
twenty-four hours to frame « satisfactory 
bill, when in fact the judiciary committee of 
the United States senate were unable to 
arrive at a definite conclusion after six or 
eight months’ labor. So, the convention did 
the best thing possible, adopted resolutions 
in favor of a uniform system of bankruptcy, 
recommended the Lowell bill, as best em- 
bodying the views of all, urged congress to 
make it the basis of the desired legislation, 
and finally adjourned to meet in Minneapolis 
next September. The Lowell measure has 
been before the country for many years, and 
is strongly favored, especially in the Eastern 
States. 





oo 4 


A RECENT decision of Judge Brewer, of the 
United States circuit court, on the Iowa 
railroad commissioners’ case, involving judi- 
cial control of railway charges, has created 
some consternation among the railroads, and 
is likely to have considerable influence in 
other directions. The case before the court, 
was the application of certain of the railroad 
companies for an injunction, restraining the 
commissioners from enforcing a schedule of 
charges for local traffic which they had form- 
ulated. The allegation was, that rates had 
been fixed without due consideration of the 
circumstances, and that the charges so placed 
required the companies to do business at a 
loss, and that under them the companies 
could not pay operating costs and fixed 
charges. The court dissolved the injunction 
and leaves the commissioners free to enforce 
their tariff. The ground of the decision is 
extremely simple. After finding that the 
commissioners have an undoubted right to 
make rates for intrastate traffic, Judge Brewer 
concludes that the reasonableness of the rate 
is something which cannot be proved by any- 
thing but actualexperience. If the rates are 
upremunerative, the companies can then take 
action against the commissioners. It is ap- 
parently not so much the expected loss on 
the local traffic within the State which is the 
cause of dismay. The real gist of the matter 





is the possibility that similar action to that 
adopted by the Iowa commissioners may be 
taken in other States, and that legislators, in 
obedience to the popular outcry against rail- 
roads, may go a great deal further than the 
Iowa commissioners have done. The test of 
reasonableness has yet to be applied to the 
proposed rates, but the court puts the burden 
of proof upon the railroads and not on the 
commissioners. 








NOTES OF RECENT DECISIONS. 





In Inman v. South Carolina R. Co., 9 S. C. 
Rep. 249, the Supreme Court of the United 
States considered the relation between car- 
riers and owners of insured goods, under 
subrogation clauses now common to bills of 
lading. This wasa suit against a carrier, 
based on defendant’s breach of duty, in fail- 
ing to safely carry and deliver. The defense 
was that the bill of lading stipulated, in 
effect, that in case of loss, the carrier shall 
have the benefit of any insurance on the 
goods. It was held that such stipulation 
does not entitle the carrier to receive such 
benefit, or to a tender therefor before an ac- 
tion can be brought against it for the loss. 
Neither can a failure to give the carrier the 
benefit of such insurance avail as a counter- 
claim unless it be proved that the shipper had 
actually reeeived the insurance money and 
refused to allow the carrier the benefit of it. 
The court says: 

If this bill of lading had contained a provision tha 
the railroad company would not be liable unless the 
owners should insure for its benefits, such provision 
could not be sustained, for that would be to allow the 
carrier to decline the discharge of its duties and obliga- 
tions as such, unless furnished with indemnity against 
the consequences of failure in such discharge. Re- 
fusal by the owners to enter into a contract so worded 
would furnish no defense to an action to compel the 
company to carry, and submission to such a requisi- 
tion would be presumed to be the result of duress of 
circumstances, and not binding. But the clause in 
question bears no such construction, and obviously 
cannot be relied on as in itself absolving the company 
from liability, for by its terms the benefit of insurance 
was only to be had when a legal liability had been in- 
curred, and in favor of “the company incurring such 
liability.” Since the right to the benefit of insurance 
at all depended upon the maintenance of plaintiffs” 
cause of action, the fact of not receiving such benefit 
could not be put forward in denial of the truth or 
validity of their complaint. If, on the other hand, the 
contention of the defendant may be rgarded as in the 
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mature of a counterclaim by way of recoupment or 
set-off, then the question arises as to the extent of the 
stipulation, assuming it to be otherwise valid, and 
what would amount to breach of it. By its terms the 
plaintiffs were not compelled to insure for the benefit 
of the railroad company; but if they bad insurance at 
time of the loss, which they could make available to 
the carrier, or which, before bringing suit against the 
company, they had collected, without condition, then, 
if they had wrongfully refused to allow the carrier the 
benefit of the insurance, such a counterclaim might 
be sustained, but otherwise not. The policies here 
were all taken out some weeks before the shipments 
were made, although, of course, they did not attach 
until then, and recovery upon neither of them could 
have been had, except upon condition of resort over 
against the carrier, any act of the owners to defeat 
which operated to cancel the liability of the insurers. 
They could not, therefore, be made available for the 
benefit of the carrier. Nor have the insurance com- 
panies paid the owners. It is true that, after the loss 
had been incurred, the companies signed certain mem. 
oranda, »y which the face of the insurance was rein- 
stated, proofs of loss waived, and provision made for 
postponing the question of indemnity until the owners, 
if the carrier refused to pay, had used effort to collect, 
without prejudice to the owners’ claims against the 
insurance companies. But this falls far short of the 
equivalent of payment, and, indeed, under the terms 
of the policies, payment itself would have been subject 
to such conditions as the companies chose to impose. 
Although, in the o: der of ultimate liability, that of the 
carrier is in legal effect primary, and that of the in- 
surer secondary, yet the insured can, in the absence of 
provisions otherwise controlling the subject, insist 
upon the proceeding, under his contract, first, against 
the party secondarily liable, and when he does so is 
bound in conscience to give to the latter the benefit of 
the remedy against the party principal; but these in- 
surers could, under their contracts, require the owners 
to pursue the carrier in the first instance, and decline 
to idemnify them until the question and the measure 
of the latter’s liability were determined. This they 
did, and to their action in that regard the defendant is 
not so situated as to be entitled to object. 


An interesting feature in the decision of 
Louisville, etc. Ry. v. Buck, 19 N. E. Rep. 
453, by the Supreme Court of Indiana, in- 
volving a question of master and servant, 
was the fact that the injury which resulted in 
the death of the servant was received on 
Sunday while he was engaged in his regular 
employment as brakeman. The court held 
that this did not relieve the company from 
liability. Though it is admitted that the de- 
cisions in some of the States are not all con- 
sistent with that conclusion, still it has the 
support of the weight of authority. The 
court says: 

We bad occasion to consider this question in Rail- 
way Co. v. Frawley, 110 Ind. 18, where it was presented 
in substantially the same manner as in the present 
ease. Our conclusion there was that a person injured 
by the negligent omission of another to perform a 


legal duty would not be denied a recovery, even though 
it appeared that the injured person was, at the time of 








receiving the injury, acting in disobedience of his col- 
lateral obligation to the State, which required of him 
the observance of the Sunday law. If the railway 
company violated its duty by furnishing machinery 
and appliances which it knew were defective, the dan- 
ger to an employee who was required to use the ap- 
pliances, in ignorance of their defective condition, was 
the same on one day as on another. That they were 
being used on Sunday rather than on Monday neither 
contributed to, nor was it the efficient cause of, the 
injury which gave rise to this action, nor can the rail- 
road company now interfere and become the champion 
of the Sunday law as an excuse for its wrong, or to 
defeat arecovery. Sutton v. Wauwatosa, 29 Wis. 28. 
It is quite true that a plaintiff will in no case be per- 
mitted to recover when it is necessary for him to prove 
his own illegal act or contract as a part of his cause of 
action, or when an essential element of his cause of 
action is his own violation of law. Holt v. Green, 73 
Pa. St. 198; Coppell v. Hall, 7 Wall. 558: Steele v. 
Burkhardt, 104 Mass. 59; McGrath v. Merwin, 112 
Mass. 467. But where he can prove his cause of action 
without proving that he was violating the law, even 
though it appears incidentally that he was at the time 
acting in disobedience of some statute, unless his il- 
legal act was the efficient or proximate cause of the 
injury complained of, or unless the illegal act or con- 
tract is the foundation of his action, a recovery may 
be sustained nevertheless. Cooley, Torts (2d ed.), 
178, 179. Whoever travels about from place to place 
for the purpose of gaming with cards or otherwise 
acts in violation of a criminal statute. It would 
hardly be claimed that a recovery against a common 
carrier would be denied if it appeared incidentally in 
evidence that a passenger injured through the carrier’s 
negligence was traveling in violation of the statute 
against gaming. Why shoulda brakeman who is re- 
quired to work in violation of the Sunday law be de- 
nied a recovery? The gist of the action in the present 
case is the negligent failure of the railway company to 
furnish safe and suitable appliances, whereby the 
death of the plaintiff’s intestate was wrongfully caused 
while he was in the company’s service as a brakeman. 
The contract of employment and the time when the 
injury occurred were mere incidents to, and were in 
no respect the foundation of, the action. Railway Co. 
v. Frawley, supra; Frost v. Plumb, 18 Am. Law Reg. 
537. 


THE question as to the right to proceed by 
mandamus against the State superintendent 
of insurance, was exhaustively considered 
by the Supreme Court of Kansas, in the case 
of Dwelling House Ins. Co. v. Wilder. The 
plaintiff had been authorized to do, and was 
doing business in the State, and applied to 
the superintendent of insurance for a renewal 
of authority and license to continue business, 
but the application was refused. Thereupon 
proceedings were instituted to compel the 
superintendent to issue a license. It is ad- 
mitted that the company is solvent and that 
they have complied with every statutory reg- 
ulation and rule of the insurance department, 
and the only question arising here is as to 
whether the courts can compel this perform- 
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ance by mandamus. It is held, after a con- 
sideration of the statutes governing the in- 
surance department, and that the determina- 
tion of the superintendent in granting, 
refusing or revoking licenses involves the 
exercise of official judgment and discretion, 
which cannot be controlled or directed by 
mandamus. The court says: 


One of the principal objects of the act creating the 
insurance department and the office of superintendent 
is the protection of the insured, by excluding from 
the State such companies as are unsound and irre- 
sponsible. To accomplish thiz, large powers and con- 
siderable discretion must necessarily be lodged with 
some one. The legislature has placed the execution 
of the insurance law and the conduct of the depart- 
ment in tke control of the superintendent. From the 
provisions referred to it willbe seen that he is to de- 
termine the character and responsibility of an applying 
company, or of one already admitted, if there is reason 
to suspect that it isin an unsound condition. To do 
this, rigid examinations are authorized, and other 
safeguards provided. The legislature has prescribed 
the standards by which an insurance company is to be 
admitted or allowed to continue business after admis- 
sion; but whether the companies come up to those 
standards or requirements is to be determined by the 
superintendent. He is intrusted with the exclusive 
control of the department. It is he who values their 
assets and investigates their condition. He examines 
the evidence of fair dealing or fraud on their part; and 
it is he alone who must be satisfied before a license is 
granted. On evidence satisfactory to him a license 
may be revoked; and indeed every one of these steps 
in granting, refusing, or revoking the authority of the 
insurers involves the exercise of discretion and judg- 
ment, which is vested in the superintendent alone. 
No appeal from his determination is given, nor any 
power of review in any other officer or tribunal recog- 
nized in the law. When we find from the examination 
of the statutes that official discretion and judgment 
are involved in the determination of the superintend- 
ent of insurance, and that he has acted upon the ap- 
plication made, the end of the inquiry is reached, so 


. far asthe present proceedings are concerned. It is 


well settled that mandamus will not lie to compel an 
officer to perform an act or duty which necessarily 
ealls for the exercise of judgment and discretion. 
Martin v. Ingham, 38 Kan. 651, High, Extr. Rem. § 24. 
The case of Insurance Co. v. Weich, 29 Kan. 676, is re- 
ferred to as sustainsng the right of the plaintiffs to the 
remedy of mandamus. The court was there consider- 
ing the validity of a law the operation of which de- 
pended upon a contingency. An action was brought 
to recover from the insurance company certain fees 
prescribed by what is known as the “retaliatory stat- 
ute.” It was argued that the law was incomplete when 
itcame from the hands of the legislature; that its 
operation depended upon the action of a foreign State 
and the superintendent of insurance, and was there- 
fore invalid. The court, in meeting the objection, held 
that the rule regulating the fees to be collected was 
fixed by the legislature in the act challenged, and not 
by the superintendent. It was stated in the opinion 
that “it is not left to the State superintendent to de- 
termine what the rule shall be. His duty is simply to 
ascertain the facts, and apply the rule. He may not 
arbitrarily determine upon what conditions the plaint- 
iff may enter this State. He can only enforce the con- 





dition which the legislature has imposed.” The 
question whether the determination of the superin- 
tendent involved official discretion was not in the mind 
of the court when that language was used; but only 
whether the superintendent of insurance had been 
delegated or was exercising power by prescribing the 
conditions under which insurance companies might 
enter the State. 





A very important case, involving the stat- 
utory right of taxation of shares of stock 
held by citizens of Ohio in a foreign corpo- 
ration, was decided by the supreme court of 
that State, in Lee v. Sturges, 19 N. E. Rep. 
560. The opinion of the court is exhaustive 
of the subject. The questions arising upon 
the record are: 1. Whether shares of stock 
in a foreign corporation held by citizens of 
Ohio, which has in this State substantial 
property upon which it pays taxes, are taxa- 
ble here. 2. Whether shares so held are 
taxable here where the company is formed by 
consolidation of an Ohio company with com- 
panies of other States and has substantial 
property in the State on which it pays taxes 
—the larger portion of its property being 
without the State. The claim against their 
taxability is substantially that there is no 
law for it, that holders of such stock are au- 
thorized to omit them from tax returns, and 
that the levying of such taxes would impose 
unequal burdens and result in double taxa- 
tion. The court says as to the last point: 


Nor is it apparent that double taxation would 
follow. The shares of stock are distinct from the cap- 
ital or property of the company. That may be largely 
rea) estate. The shares are in the nature of personalty. 
They can have no locality, and must therefore, of ne- 
cessity, follow the person of the owner, unless other 
provision is made by statute. The corporation is the 
legal owner of all the property of the company, real 
and personal, and, within the powers conferred upon 
it by its charter, and for the purposes for which it was 
created, can deal with the coporate property as abso- 
lutely as a private individual can deal with his own. 
The interest of the shareholder entitles him to parti- 
cipate in the net profits in proportion to the number 
of his shares; to have a voice in the selection of officers 
to manage the business of the company in like propor- 
tion; and, upon its dissolution, the right to his pro- 
portion of the property that may remain of the 
corporation after payment of its debts. This is a 
distinct, independent interest or property, held by the 
shareholder like any other property that may belong 
to him; is under his sole control, so that he may sell 
or hypothecate it. He is entitled, from net earnings 
of the corporation, to dividends upon his stock, and 
the value of the stock depends largely upon its capa- 
city for earning dividends. The shares of stock may 
be worth much more than the property of the corpo- 
ration; that is, the franchise may be very valuable, 
while the visible capital may be of but little value, and 
dividends may be greatly out of proportion to the 
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tangible property, as frequently occurs in regard to 
street railroads, gas companies, electric light compan- 
ies, etc. People v. Commissioners, 4 Wall. 244; Bank 
v. State, 9 Yerg. 490; Cook v. Burlington, 59 Iowa. 
It follows from this that, although the shareholder may 
be affected as regards the extent of his dividends by a 
taxation of the property of the corporation, yet a tax 
on the shares is not a tax on the capital of the com- 
pany, and, e converso, a tax on the capital is not a tax 
on the shares held by the stockholders. Taxation of 
the capital and property of the corporation may be 
accepted by the State as an equivalent for, but it is 
not the same as, a tax on the shares. We have many 
subjects of taxation which approach more nearly to 
double taxation than that of taxing capital stock and 
individual shares of stock in addition. Take the fami- 
liar instance of the taxation of mortgages. The owner 
of real estate—a farm, for instance—mortgages it for 
money to invest in cattle to stock it. He pays taxes on 
the land without deduction, and on the live stock, and 
the lender of the money pays taxes on the mortgage. 
By reason of this latter fact the lender demands more 
interest, which the farmer pays. He thus pays taxes 
on his farm, on his stock, the resuJt of the borrowed 
money, and, indirectly, the whole or a considerable 
portion of the tax on the mortgage; and yet, reduced 
to its last analysis, this is not regarded as double tax- 
ation, because value is taxed each time. At all events, 
it is unquestionably the legal rule in Ohio. It is not 
impossible that a large portion of the stock of this cor- 
poration may be held by residents of this State. In 
such case, if the claim of the defendant should prevail, 
large amounts within the State, represented by these 
shares, would escape taxation, while the shares of 
stock held by our citizens in foreign corporations 
which happen not to have property within the State 
would bear their full burden. Such a rule would not 
tend to uniformity or equality of taxation; and, inas- 
much as the tax on the property of the corporation 
within the State is not a tax on the shares, and does 


_ not, in this case, afford an equivalent, and inasmuch 


as the manifest purpose of the legislature was to reach 
all ‘‘investments in stocks” in some form, we think a 
rational construction of the statute can lead to no 
other conclusion than that the telegraph stock cannot 
come within the purview of the exemption clauses. 


Tue rights of creditors as against a volun- 
tary conveyance, made with fraudulent in- 
tent, is discussed in an interesting manner by 
the Maryland Court of Appeals, in Diggs v. 
McCullough, 16 Atl. Rep. 453. It has long 
been a question with some courts as to the 
effect of such conveyance upon subsequent 
creditors, the doctrine being fully established 
that as to existing creditors snch a convey- 
ance is void. It is here held that a volun- 
tary conveyance, if made with the fraudulent 
intent or design of hindering or delaying sub- 
sequent creditors, is void. Though the court 
divide on the question as to whether the facts 
in this case show such fraudulent intent 
aga nst subsequent creditors, the decision is 
ananimous so far as the doctrine of law is 
cuncerned. It is further held that convey- 





ances which can be attacked by subsequent 
crediters can be attacked by the trustee in 
insolvency representing them, and that the 
former cannot be debarred from attacking a 
deed made in pursuance of a scheme to de- 
fraud them merely because it has been re- 
corded. Stone, J., citing Williams v. Banks, 
11 Md. 251; Mather v. Heather, 57 Md. 484; 
Moore v. Blindheim, 19 Md. 165, says: 
These cases hold that a voluntarily deed, which is 
fraudulent in law, is void as against pre-existing cred- 
itors, and also that a voluntary deed which is made 
with the design to defraud subsequent creditors may 
be impeached by those so defrauded. But they also 
hold that where a voluntary deed is made without de- 
sign to defraud subsequent creditors, and is recorded, 
it is valid against all subsequent creditors.” It seems 
to me that this is a succinct statement of the law on 
that subject as it exists in this State to-day. A deed 
may be fraudulent in fact—that is to say, made with 
the design to hinder, delay, and defraud existing cred- 
itors—yet, unless it was made, with the intention and 
design to defraud subsequent creditors, these latter 
have no right to impeach it. They deal with the party 
with knowledge, either actual or constructive, of the 
existence of the deed. Ij is very apparent from these 
cases that, in order to entitlea subsequent creditor to 
relief against a duly recorded deed, he must show 
something more than that deed was fraudulent in fact 
as against existing creditors. He must show the intent 
and design to defraud those who might thereafter be- 
come his creditors. This fraudulent design must be 
shown by some declaration or acts of the party seeking 
to defraud. But, as fraudulent conveyancers do not 
generally disclose their designs, we generally have to 
rely upon a scrutiny of their acts. Unless, therefore, 


the grantor has done something, or said something, 
from which we can reasonably infer that at the time 
he executed the deed it was with the intent to defraud 
the ~ ‘meee creditors, the deed as to them must 
stand. 


A question of damage by obstruction of 
water-course came before the Supreme Court 
of Nebraska, in the case of McCleneghan v. 
O. & R. V. Ry. Co., 41 N. W. Rep. 350. 
There, defendant a railroad company was 
authorized by law to construct its road across 
a stream. Damage was done to adjacent 
lands, by the construction of the bridge 
which caused the water and ice to gorge and 
overflow such land. It was contended by 
defendant, that the highest obligation resting 
upon it in the construction of the bridge, was 
that of its safety and use in the general re- 
quirements of railroad traffic. This was 
substantially the view taken by the lower 
court as expressed in its instructions. The 
court, in reversing the case, hold that de- 
fendant is liable for the damage done, al- 
though authorized by law to build the bridge 
and that in the selection of the character 
of bridge to be built, due regard’ must be 
had to the rights of the adjacent land 
owners, as well as to the safety of the public 
who may travel over its road. 
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RIGHT OF THE TEACHER TO IN- 
FLICT CORPORAL PUNISHMENT 
UPON THE PUPIL. 


. Right to Inflict Corporal Punishment. 

. Relation of Teacher and Pupil. 

. Objects of Punishment. 

. When Punishment may be Inflicted. 

. Offenses Committed Away from School. 
. Severity of Punishment. 
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1. Right to Inflict Corporal Punishment.— 
Under proper circumstances, the law confers 
upon the teacher authority vo inflict reason- 
able and moderate corporal punishment upon 
the pupil.! This right of the teacher is also 
recognized by statute.? While the law sanc- 
tions corporal punishment, it is evident that it 
should be reserved for the baser faults. It 
is a coarse remedy and should be employed 
upon the coarse sins of our animal nature. 
In an early Indiana case, strong ground is 
taken against this mode of correction.* 
‘‘The public seems to cling to a despotism in 
the government of schools which has been 
discarded everywhere else,’’ the court as- 
serts. In that case, the question is suggested 
‘‘whether such training be congenial to our 
institutions and favorable to the full develop- 
ment of the future man, is worthy of serious 
consideration.’”’ The court proceeds: ‘‘In 
one respect the tendency of the rod is so evi- 
dently evil, that it might, perhaps, be ar- 
rested on the ground of public policy. The 
practice has an inherent proneness to abuse. 
The very act of whipping engenders passion, 
and very generally leads to excess. Where 
one are two stripes only were at first intended, 
several usually follow, each increasing in vigor 
as the act of striking inflames the passions. 
This is a matter of daily observation and ex- 
perience. Hence the spirit of the law is, and 


13 Greenl. Ev., § 63; State v. Mizner, 45 Iowa, 248; 
8. C., 24 Am. Rep. 769; 2 Kent’s Com., 169, 170; Van- 
vactor v. State (Ind.), 15 N. W. Rep. 841; Common- 
wealth v. Randall, 4 Gray (Mass.), 36; Lander v. 
Seaver, 32 Vt. 114; Balding v. State (Ct. App. Tex.), 
24 Reporter, 314; Stanfield v. State, 43 Tex. 167; 
Dowlen v. State, 14 Tex. App. 61; Patterson v. Mitter, 
78 Me. 509; Cooley’s Const. Lim. (5th ed.), 417; Ency- 
clopzdia of Education, 189, by Kiddle and Schem. See 
note to Fitzgerald v. Northcote, 4 F. & F. 663, for col- 
lection of English authorities; Cooley on Torts, 171, 
172, 288. 

2 Texas Penal Code, art. 490, par. 1; Balding v. 
State, 23 Tex. App. 172; Hutton v. State, 28 Tex. App. 
886; Stanfield v. State, 43 Tex. 167; Dowlen v. State, 
14 Tex. App. 61. 

8 Cooper v. McJunkin, 4 Ind. 290, 291. 





the leaning of the court should be, to dis- ~ 


countenance a practice which tends to excite 
human passions to heated and excessive ac- 
tion, ending in abuse and breaches of the 
peace. Such a system of petty tyranny can- 
not be watched too cautiously nor guarded 
too strictly. The tender age of the sufferer 
forbids that its slightest abuses should be 
tolerated. * * * The very act of resort- 
ing to the rod demonstrates the incapacity 
of the teacher for one of the most important 
parts of his vocation, namely, school govy- 
ernment. For such a teacher the nurseries 
of the republic are not the proper element. 
They are above him. His true position will 
readily suggest itself. It can hardly be 
doubted but that public opinion will, in time, 
strike the ferule from the hands of the 
teacher, leaving him as the true basis of 
government only the resources of his intel- 
lect and heart. Such is the only policy 
worthy of the State and of her otherwise en- 
lightened and liberal institutions. It is the 
policy of progress. The husband can no 
longer moderately chastise his wife; nor, ac- 
cording to the more recent authorities, the 
master his servant or apprentice. Even the 
degrading cruelties of the naval service have 
been arrested. Why the person of the school 
boy, ‘with his shining morning face,’ should 
be less sacred in the eye of the law than that 
of the apprentice or the sailor, is not easily 
explained.’’ * 

2. Relation of Teacher and Pupil.—In En- 
gland, in the time of Edward IV, the relation 
of the teacher to the pupil appeared to be 
that of a temporary guardian. Hawkins 
places parent and child, master and servant, 
and schoolmaster and pupil on the same foot-. 
ing,° which seems to be borne out by many; 
cases.’ A teacher has been likened to a 
public officer,® but on the other hand it is 


4 According to the old Roman law, the father was 
privileged, under certain circumstances, to kill or 
abandon his newborn child: 2 Whart. Crim. Law, § 
1563, p. 403; 2 Kent’s Com., 203 et. seq.; 1 Bl. Com., 
453. Anciently a husband might give his wife moder- 
ate correction: 1 Bl. Com., 444. In North Carolina, 
this doctrine wes seemingly favored: State v. Black, 
Winst. (N. C.) 266; State v. Rhodes, Phil. (N. C.) 453; 
Schoulder’s Dom. Bel. (3d ed.) § 244, p. 336. 

5 Yearbook 7, Edw. IV. 

6 Haw. PI. Cro., 150. 

7 Amberry v. James, Vent. 70; Newman v. Bennett, 
2 Ch. Rep. 195; Penn v. Ward, 2 CU. M. R. 338; Lamb 
v. Burnett, 1 Cro. & J. 291. 

8 Reeves on Dom. Rel., 288. 
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argued that in no proper sense can he be 
deemed a public officer, exercising by virtue 
of his office discretionary and quasi judicial 
powers. Many authorities hold that the 
teacher stands with reference to the pupil in 
loco parentis,” and the books commonly as- 
sume that the teacher has the same right to 
chastise the pupil as the parent the chiid.” 
While the relations are analogous, and the 
teacher is, to a limited degree, invested with 
discretionary power, yet the teacher’s right 
in this respect will seldom quite equal that 
of the parent.'2 No schoolmaster should feel 
himself at liberty to administer chastisement 
co-extensive with the parent.” 


3. Objects of Punishment.—The legal ob- 
jects and purposes of punishment in schools 
are like the objects and purposes of the State 
in punishing the citizen. They are three- 
fold: First, the reformation of the highest 
good of the pupil; second, the enforcement 
and maintenance of correct discipline in the 
school; and third, as an example to like evil 
doers.* It is the duty of the teacher to 
train and qualify the pupils for becoming 
useful and virtuous members of society. To 
this end it is indispensable that he be clothed 
with power to govern them, to quicken the 
slothful, to spur the indolent, to restrain the 
impetuous, to control the stubborn and to 


’ reform bad habits. In the school as in the 


family, there exists upon the part of the 
pupils the obligations and obedience to law- 
ful command, subordination, civil deport- 
ment, respect for the rights of other pupils 
and fidelity to duty. These obligations are 
inherent in any proper school system, and 
constitute, so to speak, the common law of 
the school. Every pupil is presumed to know 
this law, and is subject to it whether it has 
or has not been re-enacted by the district 


® Lander v. Seaver, 32 Vt. 122. 

10 Danenhoffer v. State, 69 Ind. 295, 299; s. c.,35 Am. 
Rep. 216; Com. v. Seed, 5 Pa. L. J. Rep. 78; State v. 
Pendergrass, 2 Dev. & Bat. (N. C.) 365; 8. C., 31 Am. 
Rep. 416; Fitzgerald v. Northcote, 4 Fost. & Fin. 656; 
State v. Burton, 45 Wis. 150; s.c., 30 Am. Rep. 706; 
8. C., 18 Am. L. Reg. (N. 8.) 233; note 238; Heritage 
v. Dodge (N. H.), 9 Atl. Rep. 722; Reeves Dom. Rel., 
238. . 
ll Bishop on Crim. Law (7th ed.), § 886; 1 Hawk. P. 
C. (6th ed.), ch. 60, § 23. 

12 Bishop on Crim. Law (7th ed.), § 886; Vanvactor 
vy. State, 113 Ind. 276; s. c., 15 N. W. Rep. 341. 

18 Lander v. Seaver, 32 Vt. 123. 

14 State v. Mizner, 50 Iowa, 145, 149 





board in the form of written rules and regu- 
lations. ® 


4, When Punishment may be Inflicted.— 
Ordinarily, lawful punishment is limited to 
cases of misconduct and cannot be adminis- 
tered, unless where education is by law com- 
pulsory, to compel pursuance of any particu- 
lar line of study,” and certainly not for the 
gratification of passion or rage; and it has 
been adjudged that it cannot be inflicted for 
refusal to do something which the parent has 
requested that the pupil be excused from 
doing. The remedy in such case is not cor- 
poral punishment but expulsion. Unques- 
tionably, corporal punishment may be ad- 
ministered for disobedience to lawful and 
reasonable command.” Acts done to deface 
or injure the school room, to destroy the 
books of scholars, or the books or apparatus 
for instruction, or the instruments of punish- 
ment; language used to other scholars to 
stir up disorder and insubordination, or to 
heap odium and disgrace upon the master; 
writings and pictures placed so as to suggest 
evil and corrupt language, images and 
thoughts to the youth who must frequent the 
school; all such or similar acts tend directly 
to impair the usefulness of the school, the 
welfare of the scholars and the authority of 
the master. By common consent and by the 
universal custom of our schools, the school 
master has always been deemed to have the 
right to punish such offenses. Such power 
is essential to the preservation of order, de- 
cency, decorum and good government in 
schools.” So, punishment may be inflicted 
for a violation of reasonable rules,” as a rule 
against swearing and quarrelling,” or fight- 


15 State v. Burton, 45 Wis. 150; Danenhoffer v. State, 
69 Ind. 295, 299; State v. Pendergrass, 2 Dev. & Bat. 
(N. C.) 365. 

16 Whart. Crim. Law (9th ed.), 682; Rulison v. Post, 
79 Ill. 567; Morrow v. Wood, 35 Wis. 59; s. c., 18 Am. 
L. Reg. (N. 8.) 692. 

17 Regina vy. Hopley, 2 Fost. & Fin. 206. 

18 The parent requested that the pupil be excused 
from studying algebra, and also from school in the 
afternoon, because of ill-health: State v. Mizner, 50 
Iowa, 145, 152. See Morrow v. Wood, 35 Wis. 59. 

19 Danenhoffer vy. State, 69 Ind. 295; s. c., 35 Am. 
Rep. 216. 

2 Lander v. Seaver, 32 Vt. 114, 121. 

21 Sheehan vy. Sturges, 53 Conn. 481; s. C., 22 Re- 
porter, 455. 

2 Deskins v. Gose, 85 Mo. 485; s. c., 55 Am. Rep. 
387. 
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ing,” or truancy.* Likewise, for a refusal 
to solve examples in arithmetic,” or to render 
an excuse of absence from school without 
leave.* But chastisement cannot be admin- 
istered for the violation of a rule requiring 
pupils to ‘‘pay for the wanton and careless 
destruction of school property,’’ for the rea- 
son that such rule is unreasonable, since in 
simple carelessness there is no purpose or 
intent to do wrong or violate rules ; moreover, 
no rule is reasonable which requires of the 
pupils what they cannot do.” So, disturbing 
the school by making a noise resembling a 
cough is an act of contempt and defiance of 
the teacher’s authority, for which reasonable 
chastisement may be administered.* It is 
indispensable to justify the punishment that 
it be administered for some specific offense, 
and that the pupil is given to understand 
why itis so administered. unishment in- 
flicted when the reason of it is unknown to 
the punished is subversive and not promotive 
of its true objects and cannot be justified. 
The pupil must know the reason for the 
chastisement, else reformation cannot be ex- 
pected therefrom. Just the contrary might 
be looked for. In conformity to this rule, 
the teacher is not required to state to the 
pupil in clear and distinct terms the offense 
for which he or she is punished. It only re- 
quires that the pupil, as a reasonable being, 
should understand from what oecurred why 
the punishment is inflicted.” Where a 
pupil has been habitually refractory and dis- 
obedient the teaching in punishing him for a 
particular offense may take this into consid- 
eration, and it is not necessary that he should 
inform the pupil at the time that the punish- 
ment is given for his past as well as his pres- 
ent misconduct.” Corporal. punishment may 
be inflicted, although the pupil is of legal 
aye,*! and although the parents forbids it.” 

5. Offenses Committed Away from School. 


23 Hutton v. State (Tex. Ct. App.), 5S. W. Rep. 122. 

%4 King v. Jefferson City, etc., 71 Mo. 628; s. c., 39 
Am. Rep. 499; Burdick v. Babcock, 31 Iowa, 562. 

% Balding v. State (Tex. Ct. App.), 4S. W. Rep. 579; 
S. C., 24 Reporter, 314. 

6 Danenhoffer v. State, 69 Ind. 295; s. c., 35 Am. 
Rep. 216. 

27 State v. Vanderbilt (Ind.), 8 N. W. Rep. 266. 

2% Heritage v. Dodge (N. H.), 9 Atl. Rep. 722. 

29 State v. Mizner, 50 Iowa, 145, 149. 

8 Sheehan v. Struges, 53 Conn. 481, 484. 

51 State v. Mizner, 45 Iowa, 248; s.c., 24 Am. Rep. 
769; Stevens v. Fassett, 27 Me. 266. 

82 State v. Von Stranz (Tenn.), 3 Leg. Rep. 19. 





—There seems to be no reasonable doubt 
that the supervision and control of the school 
master over the scholar extends from the 
time he leaves home to go to schoo! until he 
returns home from school. Hence, where 
the offense has a direct and immediate ten- 
dency to injure the school and bring the 
teacher’s authority into contempt, although 
committed an hour and a half after the school 
had been dismissed, when done in presence 
of other pupils and of the teacher, and with 
a design to insult him, he may inflict punish- 
ment for such act, upon return of the pupil 
to school again.” Respecting this question, 
the Supreme Court of Missouri, in a recent 
case, very succinctly states the rule: ‘‘If the 
effect of acts done out of the school room 
while the pupils are returning from their 
homes, and before parental control is re- 
sumed, reach within the school room, and are 
detrimental to good order and the best inter- 
est of the school, no good reason is perceived 
why such acts may not be forbidden, and 
punishment inflicted on those who commit 
them.’’ In conformity with this view, a vio- 
lation of the rule against the use of profane 
language by pupils and quarrelling and fight- 
ing among them, on going to or returning 
home from school may be punished.* And 
in Texas it has been adjudged that a teacher’s 
authority extends to the prescribing and en- 
forcement of reasonable rules and require- 
ments, even while the pupils are at their 
homes. Hence, in harmony with this rule, 
it has been held in that State that the pupil 
may be required to prepare lessons while at 
home.® 


6. Severity of Punishment.—There seems 
to be a tendency to restrict rather than to 
enlarge the authority of the teacher as to 
corporal punishment. Public sentiment and 
a general tone of the decisions do not now 
tolerate such severe corporal punishment of 


33 The pupil called the teacher “Old Jack Seavers! ”” 
Lander v. Seaver, 32 Vt. 114, 120. 

*% Deskins v. Gose, 8 Mo. 485; s. c., 55 Am. Rep. 
387. The Missouri statute provides (Rev. Stat. 1879, § 
7045), that the school board shall have power to make 
all needful rules and regulations for the government 
of the school. If the board fail to do so, the right of 
the teacher employed to conduct the school, to adopt 
reasonable rules, to promote good order and discipline, 
arises out of the very nature of the employment: Jb. 

% Balding v. State (Tex. Ct. App.), 24 Reporter, 314; 
Ss. c.,4S8. W. Rep. 579. Fighting away from school: 
Hutton v. State (Tex. Ct. App.), 5 S. W. Rep. 122. 
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pupils as was formerly thought permissible 
and even necessary,” and it is evident that 
it will eventually disappear from the schools 
as it has already disappeared from the list of 
punishment of crime. 

The law has not undertaken to prescribe 
stated punishment for particular offenses— 
but has contented itself with a general grant 
of power of reasonable and moderate correc- 
tion, and has confided the gradation of pun- 
ishment within the limits of this grant, in a 
large degree, to the discretion of the teacher. 
The line which separates moderate correction 
from immoderate punishment can only be as- 
certained by reference to general principles. 
While all of the decisions sanction moderate 
corporal punishment,” yet it is very difficult 
to determine with exact precision when the 
teacher has exceeded the bounds of modera- 
tion. That correction which will be consid- 
ered by some as unreasonable will be viewed 
by others as perfectly reasonable. What 
may be considered by some a venial folly, to 
which none, or very little, correction ought 
to be applied, by others will be considered 
as an offense that requires very severe treat- 
ment. Perhaps the solution of this question 
is the most embarrassing and diffcult of any 
respecting the subject under consideration. 
The pupil being helpless and in the power of 


. the teacher, that power should be restrained 


and not allowed to be wantonly abused with 
impunity. It has been well said that the 
government of a school should be patriarchal, 
rather than despotic. If it be a monarchy it 
should be a limited one and not absolute.® 
The character and interest of the teacher, 
combined with the refinement which educa- 
tion gives to the human mind in softening the 
heart, like parental love, is generally found 
a sufficient protection for the children. But 
if these fail the law affords ample protection 
against cruelty, and oppression, while itis a 
shield to those who have done their duty.” 
The punishment should not be excessive or 
cruel. It should be administered with ‘‘kind- 


3% Per Cooley, J., in note 15 to his edition of Black- 
stone, p. 453. 

37 State v. Pendergrass, 2 Dev. & Bat. (N. C.) 365; 
Texas Penal Code, art. 490, par. 1; Balding v. State, 23 
Tex. App. 172; Hutton v. State, 23 Tex. App. 386; 
Stanfield v. State, 483 Tex. 167; Dowlen v. State, 14 
Tex. App. 61. 

38 Anderson v. State, 3 Head (Tenn.), 455, 457. 

39 Commonwealth v. Seed, 5 Pa. L. J. Rep. 78, 82. 





ness, prudence and propriety,’’ “ ‘‘appor- 
tioned to the gravity of the offense and within 
the bounds of moderatiun.’”’“ It must not 
be protracted beyond the child’s power of 
endurance or with an instrument unfitted for 
the purpose and calculated to produce dan- 
ger to life or limb.“ Whether the punish- 
ment is moderate or excessive is a question 
of fact for the jury,“ and the proper, and 
doubtless the only test, is the general judg- 
ment of reasonable men.“ This will largely 
depend upon the nature of the offense, the 
apparent motive and disposition of the of- 
fender, the influence of his example and 
conduct upon others, the age, sex, condition 
and strength of the pupil and the character 
of the instrument with which the punishment 
is inflicted.“ The teacher’s calm and honest 
judgment should have great weight.” 
Where no improper weapon is employed the 
presumption, until the contrary appears in 
the proofs, will be that what was done was 
done rightly, and where areasonable doubt 
that the punishment was excessive exists, 
the teacher should have the benefit of it.‘ 
A father cannot authorize excessive punish- 
ment; not having possessed that right him- 
self, he cannot delegate it, but he may 
delegate his authority over his child to the 
school master,” yet the latter cannot delegate 
his authority to punish." Where the correc- 


4# Danenhoffer v. State, 69 Ind. 295; s. c., 35 Am. 
Rep. 216; 1 Bishop Crim. Law (7th ed.), § 886; State 
v. Vanderbilt, 18 N. W. Rep. 266. 

41 Vanvactor v. State, 113 Ind. 276; s. c., 15 N. W. 
Rep. 34; Anderson v. State, 3 Head (Tenn.), 455; 457. 

4 Regina v. Hopley, 2 Fost. & Fin. 208. 

431 Whart. Crim. Law (9th ed.), § 632; Sheehan v. 
Struges, 53 Conn. 481; Ss. C., 22 Reporter, 455. 

4 Patterson v. Mitter, 78 Me. 509; s. c., 57 Am. 
Rep. 818; s. c., 7 Atl. Rep. 273; Lander v. Seaver, 32 
Vt. 114; s. c., 76 Am. Dec. 156. 

4 Dowlen v. State, 14 Tex. App. 61; Stanfield v. 
State, 43 Tex. 167; Lander v. Seaver, 32 Vt. 123; Shee- 
han v. Sturges, 53 Conn. 481; Com. v. Randall, 4 Gray, 
86; Anderson v. State, 3 Head (Tenn.), 455; Cooper v. 
McJunkin, 4 Ind. 90. 

4 1 Bishop Crim. Law (7th ed.), § 886; Vanvacter v. 
State (Ind.), 15 N. W. Rep. 341; State v. Pendergrass, 
2 Dev. & Bat. (N. C.) 365; 1 Whart. Crim. Law (9th 
ed.), § 682. 

47 Jb; Anderson v. State, 3 Head (Tenn.), 455, 457; 
Dowlen v. State, 14 Tex. App. 61, 65; Cooley’s Const. 
Lim. (5th ed.), 417; Cooley on Torts, 171, 172. 

48 Lander v. Seaver, 32 Vt. 114, 124. © 

4# Regina v. Hopley, 2 Fost. & Fin. 202. 

50 2 Kent’s Com., 169, 170; Stevens v. Fassett, 27 Me. 
266, 280; State v. Pendergrass, 2 Dev. & Bat. (N. C.) 
865. 
51 Reeves Dom. Rel. (3d ed.) 375. 
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tion administered is not in itself immoderate, 
and therefore beyond the authority of the 
teacher, its legality or illegality must depend 
entirely upon the quo animo with which it is 
administered. Within the sphere of his au- 
thority, the master is the judge when correc- 
tion is required, and of the degree of correc- 
tion necessary, and like all others intrusted 
with a discretion, he cannot be made penally 
responsible for error of judgment, but only 
for wickedness of purpose.” ‘‘He is ajudge 
with limited authority, not an autocrat.’ ” 
But where excessive violence is shown, as 
where it produces death, the teacher’s motive 
is immaterial.“ A few illustrations will be 
given. Where a pupil becomes rebellious, 
exhibiting a violent temper by screaming and 
jumping, a flogging with a small, smooth 
rattan is moderate punishment. So, nine 
licks inflicted witb a switch of reasonable 
size, leaving no severe bruises, abrasions or 
other serious injury, is not unreasonable.® 
Punishment with a rod which leaves marks or 
welts on the person of the pupil for two 
months afterwards, or much less time, is 
immoderate and excessive,” but the fact of 
leaving temporary marks alone is not suffi- 
cient to so characterize the punishment.® 
Whether a raw hide is a proper instrument 
of punishment is a question for the jury. 
Evidence that it was used in other schools in 
the vicinity is admissible to rebut the charge 
of malice. Beating a boy 13 or 14 years of 
age, although with the assent of his father, 
secretly and in the night-time, for two and 
one-half hours, with a thick stick, until he 
dies, is unquestionably cruel, excessive, and 
brutal, clearly subjecting the teacher to a 
charge of manslaughter. 
EvGene McQuinn. 


52 Com. v. Seed,5 Pa. L. J. Bep. 78, 80; State v. 
Pendergrass, 2 Dev. & Bat. (N. C.) 365; Cooley’s 
Const. Lim. (5th ed.) 417; Cooley on Torts, 171, 172, 
238; Reeves on Dom. Rel. (3d ed.) 420. 

58 Cooley on Torts, 288. 

54 Regina v. Hopley, 2 Fost. & Fin. 202; Whart. on 
Hom. (2d ed.) § 165; Lander v. Seaver, 32 Vt. 114, 124. 
See Heritage v. Dodge (N. H.),9 Atl. Rep. 722. 

55 Com. v. Seed, 5 Pa. L. J. Rep. 78, 81. 

5% Hutton v. State (Ct. App. Tex ), 5 S. W. Rep. 122. 

57 State vy. Mizner, 50 Iowa, 145. 

58 State v. Pendergrass, 2 Dev. & But. (N. C.) 365, 
367; State v. Alforst, 68 N. C. 322. 

59 Lander v. Seaver, 32 Vt. 114, 125. 

® Regina v. Hopley, 2 Fost. & Fin. 202; Whart. on 
Hom. (2d ed.) § 165. 





EXTRADITION—TRIAL FOR CRIME NOT MEN- 
TIONED IN REQUISITION—RIGHT TO DE- 
PART. 


STATE V. HALL. 





Supreme Court Kansas, December 8, 1888. 


1. A defendant extradited from another State charged 
with a specific crime, cannot be tried for a crime not 
mentioned in the requisition. 

2. Upon failure to prove the defendant guilty of such 
specific crime, he must be allowed reasonable time in 
which to depart. 


VALENTINE, J., delivered the opinion of the 
court: 

The judgment of the court below must be af- 
firmed. The question presented is this: Where 
a fugitive from justice from the State of Kansas 
to another State has lawfully been extradited from 
such other State back to Kansas, for the purpose 
that he may be required to answer to a criminal 
charge contained in a certain indictment, can he, 
at once, be put upon trial to answer to another 
and different criminal charge, contained in an- 
other and different indictment, but a charge ofan 
offense for which he could have been, but was 
not, extradited? In other words, can a person be 
extradited for one offense, and immediately tried 
for a wholly different offense? We would think 
not. It is a general maxim of law that judicial 
process shall not be abused. But to try a person 
for an offense other than the one for which he 
was extradited would be an abuse of judicial pro- 
cess. Within this broad and general maxim 
above referred to is included the following more 
definite rule of law, to-wit: Where the presence 
of a person has been changed from a place outside 
of the territorial jurisdiction of a court of justice 
to a place within such jurisciction, and this 
change has been procured through the instru- 
mentality of another person, and upon a pretext 
of thereby accomplishing some particular pur- 
pose, such dirst mentioned person cannot, after his 
presence has been thus obtained within the terri- 
torial jurisdiction of the court, and before he has 
had an opportunity to return, be prosecuted in 
such court by the person who has thus been in- 
strumental in procuring his presence for the pur- 
pose of accomplishing some wholly different 
purpose. This rule of law has often been applied 
by the courts in civil cases. Van Horn v. Manu- 
facturing Co., 37 Kan. 523, 526, 15 Pac. Rep. 562, 
and cases their cited; Spear, Extrad. 526, and 
cases their cited; Compton v. Wilder, 40 Ohio St. 
130. This rule of law is applied in cases of sepa- 
rate jurisdictions, whether the separate jurisdic- 
tions are cities, counties, districts, States or foreign 
countries. It is often the case, however, that the 
jurisdiction of a court extends to every portion of 
the State; but a court cannot have jurisdiction 
beyond the boundaries of its own State, nor can 
it send its process into other States or countries. 
It cannot compel a fugitive from justice or any 
other person beyond the boundaries of its own 
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State, to attend its sessions. A fugitive from 
justice can be obtained from another State or 
countty only with the consent of the executive 
authorities of such other State or country; and 
for a State to procure a fugitive from justice from 
some other State or country to be tried for some 
particular offense, by the consent of such other 
State or country, and then to try him for another 
and a different offense before he has had an op- 
portunity to return would be such an unwarranted 
abuse of judicial process, such a fraud upon jus- 
tice, such an act of perfidy, that no court in any 
country should for a moment tolerate the same. 
The foregoing rule of law applies in criminal 
cases where the fugitive from justice has been 
extradited from a foreign country. United States 
v. Rauscher, 119 U. S. 407, 7 S. C. Rep. 234; 
United States v. Watts, 8 Sawy. 370, 14 Fed. Rep. 
130; Ex parte Hibbs, 26 Fed. Rep. 421, 431; Zz 
parte Coy, 32 Fed. Rep. 911, and note; Com. v. 
Hawes, 13 Bush, 697; State v. Vanderpool, 39 
Ohio St. 273; Blandford v. State, 1¢ Tex. App. 
627. In the cases above cited the fugitives from 
justice were extradited under treaties, but in these 
treaties there was no provision that the fugitive 
from justice should be tried only for the offense 
for which he was extradited; hence the foregoing 
decisions are perfectly applicable to this case. 
The foregoing rule of law also applies in criminal 
cases between States. State v. Simmons, 39 Kan. 
262; In re Cannon, 47 Mich. 481, 11 N. W. Rep. 
280, and it applies as strongly between States as it 
does between foreign countries. In Lagrave’s 
Case, 14 Abb. Pr. (N. 8.) 344, 346, Judge Daniels 
uses the following language: “In principle, there 
can be no practical difference between the case of 
-fugitive brought from a neighboring State uader 
the constitution and laws of the United States, 
and one brought from a foreign country under the 
provisions of its treaties. In each, the right of 
freedom to return is precisely the same, and the 
impiied guaranty of that right under the laws is 
no greater in one case that it is in the other.” 


The foregoing rule of law, stated broadly, as it is, 
is upheld and sustained by the great preponder- 
ance of authority in this country. When applied 
to civil cases it is sustained by nearly the entire, 
if not the universal, current of authority. When 
applied to criminal cases, where the extradition 
is from a foreign country, it is sustained by almost 
all authority. When applied, however, to crimi- 
nal cases where the extradition is from a sister 
State, a majority of the cases is against the rule, 
and, as we think, without any good reason. The 
State should not be allowed to obtain jurisdiction 
of a fugitive from justice for one purpose, aud 
then to take advantage of that jurisdiction thus 
obtained and use it for another and different pur- 
pose. A State has no more right to act fraudu- 
lently or unfairly than an individual person has, 
and what the State does by its officers or agents it 
does itself. Mr. Samuel T. Spear, author of the 
work on the Law of Extradition, and also Judge 
Cooley, have carefully considered this entire 





question and have come to the same conclusion 
that we have. See Spear, Extrad. ch.12. Among 
the things which Mr. Spear has said upon this 
subject, we would quote the following: ‘‘No suf- 
ficient reason can be assigned why these principles 
of law should not be applied in extradition cases, 
so as to guard the process, against abuse or diver- 
sion from the purpose intended by the constitu+ 
tion. The use of the process for any other purpose 
isan abuse. On this point, Judge Cooley uses 
the following strong and emphatic language: ‘To 
obtain the surrender of a pian on one charge, and 
then put him upon trial on another, is a gross 
abuse of the constitutional compact. We believe 
it to be a violation also of legal principles. It is 
a general rule that where, by compulsion of law, 
a man is brought within the jurisdiction for one 
purpose, his presence shall not be taken advantage 
of to subject him to legal demands or legal re- 
straints for another purpose. The legal privileges 
from arrest, when one is in the performance of a 
legal duty away from his home, rest upon this 
rule, and they are merely the expressions of rea- 
sonable exemption from un‘air advantages. The 
reason of the rule applies to these cases; and it 
should be held, as it recently has been in Ken- 
tucky, that the fugitive surrendered on one charge 
is exempt from prosecution on any other. He is 
within the State by compulsion of law upon a 
single accusation. He has a right to have that 
disposed of, and then to departin peace.’ Prince- 
ton Review, Jan., 1879, p. 176. Courts, as will 
appear in the sequel, have not always adopted 
this view; and yet it is the only just and proper 
view in the premises, and the only view that is 
consistent with the letter and intent of the consti- 
tutional provision relating to extradition.” 
Spear, Extrad. 527,528. ‘‘Now,to use the con- 
stitution and the law for the purpose of forcibly 
removing a person, on the charge of a specific 
crime, from one State to another, in order that he 
may in the latter State be tried for that crime, 
and then to use the custody thus secured for a 
different purpose, is to make a case different from 
the one contained in the constitution and the law, 
different from the one that appeared in the extra- 
dition proceedings, different from the avowed 
purpose of the demanding State at the time of 
making the demand, and different from the case 
that was before the delivering State, and on which 
it passed judgment as to the obligation of deliv- 
ery. The State that t:s this course after ob- 
taining possession of the fugitive gives the lie to 
its own official declaration; and if, at the time of 
seeking the possession, it meant to do so, then it 
meant to perpetrate a fraud upon the surrendering 
State. Such a course would plainly carry the 
jurisdiction exercised over the surrendered party 
beyond the point and beyond the purpose con- 
templated in the constitution and the law. That 
purpose, as expressly stated, is thatthe party de- 
manded and charged with a specific crime by one 
State, and arrested and delivered up by another 
State, may ‘be removed to the State having juris- 
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diction of the crime’ charged, and that he may be 
there put on trial for that crime. It is no part of 
this purpose that the party being delivered up in 
the manner specified should, at the pleasure of 
the State receiving him, be held and tried for 
other crimes, or that he should be arrested and 
held to bail in civil actions by creditors, whether 
these creditors procured his extradition are not. 
Either proceeding would be foreign to, and in 
excess of, the one purpose for which, under the 
constitution and the law, the demand was made 
by one State, and the arrest and delivery were 
ordered by the executive authority of another 
State. The constitution furnishes the extradition 
remedy for the case which it describes, and for 
no other case; and the arrest of the extradited 
party in a civil action, or his trial for an offense 
different from the one specified in the proceed- 
ings, is a use of the custody thus secured that is 
not in that case. It must be put there, if at all, 
by judicial construction; and such construction 
we are compelled to regard as an abuse of the 
remedy. It is due to good faith between the 
States, to the sovereignty of the States as distinct 
political communities, to the terms of their inter- 
course with each other in demanding and surren- 
dering fugitives from justice, and to the plain 
intent of the constitution in providing the extra- 
dition remedy, that when one State in this way 
obtain the custody of a person, it should limit the 
use of that custody to the purpose for which it 
was obtained, and which was distinctly avowed 
by it when obtaining the same; and hence, when 
this purpose has been gained, the State demand- 
ing and receiving the fugitive should interpose no 
legal hinderance to his freedom or departure and 
return to the State from which he was thus re- 
moved. The matter for which he was brought 
into the State having been legally disposed of, 
then, in the language of Judge Cooley, he has a 
right ‘to depart in peace.’ Any other course, if 
originally intended, would be a fraud on the part 
of the demanding State, and if not so intended, 
would be an act of bad faith. Extradition is not 
an act between the extradited party and the per- 
son or persons, who may have procured the ex- 
tradition, but between two sovereign States, for 
the purpose of public justice in the case specified. 
These States are bound to act in good faith 
tewards eacb other, no matter what may have 
been the motives of private parties in seeking the 
extradition. One of these States set forth its 
case, and if the other responds affirmatively by 
compliance with its demands, as it will be bound 
to do if the case comes within the provisions of 
the constitution and the law, then the former 
State will be equally bound in honor to confine 
the exercise of its jurisdiction to the case pre- 
sented.”’ Spear, Extrad. 548-550. ‘The consti- 
tution and the law make it the duty of the asylum 
State to give the necessary consent and put forth 
the necessary action when, and only when, the 
prescribed conditions are present; and one of 
these conditions is a specific and definite charge 





of a particular crime as the ground of the re- 
moval, and also a declaration of the purpose for 
which the removal is sought. The obvious im- 
plication arising from this condition is that the 
State receiving the fugitive, under the constitution 
and the law, like a nation receiving a fugitive 
under a treaty, should use the custody only for 
the purpose professed when acquiring it, and 
which was had in view by the delivering authority 
when making the arrest and surrender. This im- 
plication naturally arises from the constitution 
and the law; and, if so, then it is binding on State 
courts as it would be if it had been stated in ex- 
press words. What the constitution or the law, 
by a just and fair construction, implies, is a part 
of that constitution or that law.’’ Spear, Extrad. 
552. 

The provision of the United States constitution 
upon which interstate extradition is founded reads 
as follows: -°‘A person charged in any State with 
treason, felony, or other crime, who shall flee 
from justice and be found in another State, shall, 
on demand of the executive authority of the State 
from which he fied, be delivered up, to be removed 
to the State having jurisdiction of the crime.” 
Const. U.S. art. 4, § 2. This provision does not 
expressly say that the extradited fugitive shall 
not be prosecuted in the State to which he was 
extradited for any offense other than the one for 
which he was extradited, nor does it say that he 
shall not be subject to other prosecutions ofa civil 
character. But neither do treaties between the 
United States and foreign nations, so far as they 
have been construed, say any such thing; but the 
strong implications of both the constitutional 
provision and the treaties are to that effect, at 
least so long as the extradited fugitive is involun- 
tarily kept within the State to which he has been 
extradited,and the State to which he has been ex- 
tradited cannot fairly and honorably permit him 
to be subject to any such prosecutions. As be- 
tween sister States, or as between a State and a 
foreigt: country, whatever the State permits to be 
done by or through its officers, agents, or courts 
of justice, it does itself, and is responsible there- 
for. As between sister States, there is more rea- 
son for applying the doctrine that an extradited 
fugitive can be prosecuted only for the offense for 
which he was extradited than there is between a 
State and a foreign country; for the reason that 
the State from which the fugitive was extradited 
has no effective remedy, while a foreign country 
can protect itself by having a provision inserted 
in its treaties with our country preventing the 
extradited fugitive from being prosecuted for 
anything except the offense for which he was ex- 
tradited, or by withdrawing all intercourse be- 
tween it and our country. On the other hand, 
sister States cannot make treaties, nor can they 
avoid intercourse. It is the constitutional duty 
of a sister State, inevery case, to extradite a fugi- 
tive from justice upon a legal requisition from 
another sister State; and it cannot ask any ques- 
tions upon the subject, nor impose any terms, 
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The judgment of the court below will be affirmed ; 
all the justices concurring. 


Nore.—Until within the last two years, no case in- 
volving the question, whether a person extradited for 
one offense could be tried for another offense without 
being given an opportunity to return to the country 
from which he was taken, had come before the Su- 
preme Court of the United States. The point had 
arisen numerous times in the lower courts, both State 
and federal however, but the cases were in conflict. 

I. In Adriance v. Lagrave,! a case often referred to 
in the books, it was held that the defendant, though 
extradited from France on a criminal charge, was sub- 
ject, before he could return, to arrest on a civil pro- 
cess. 

In United States v. Caldwell,2 the defendant was ex- 
tradited from Canada on ihe charge of forgery, but 
was indicted, tried, convicted and punished for bribery. 
It was held in another case, that a fugitive criminal, 
extradited under the treaty of 1842 between the United 
States and Great Britain, might be held on his prior 
conviction and sentence for a nonextraditable offense 
after the charges for which he was delivered had been 
ignored. And ina Texas case, that such prosecution 
would be proper, where a citizen of one State was ex- 
tradited therefrom to another. And in a New York 
case, that where a defendant is extradited from another 
State on an indictment for grand larceny, and is tried 
and acquitted, he may be arrested at the suit of the 
party who procured the indictment and extradition in a 
civil action, where it does not appear that there was any 
bad faithin causing the extradition, but that it was done 
solely for criminal punishment.5 And in Washington 
Territory, that a man may be tried for a slightly dif- 
ferent offense from the one for which he was extradited, 
there being nothing tosuggest fraud. Andin Indiana, 
that where a prisoner was brought into the State upon 
a requisition, stating that he was charged with em- 
bezzling money, he might be tried upon an indictment 
charging in one count the embezzlement of money and 
in another count the embezzlement of property, the 
same property being involved in each case.? On the 
other hand, however, in the case of Blandford v. The 
State,’ it was held that a person extradited for embez- 
zlement of public moneys (one of the crimes named in 
the extradition treaty with Mexico), could not be tried 
for embezzlement of the funds of a private corpora- 
tion. And in Commonwealth v. Hawes,® the defendant 
was demanded from and surrendered by the Canadian 
authorities to be tried on three separate and distinct 
charges of forgery, which were mentioned in the de- 
mand and warrant of extradition. One of these 
charges was abandoned by the Commonwealth. He 
was tried on the remaining two and found not guilty 
by the jury in each case, and stood acquitted of the 
crimes for which be was extradited. He was then held 
by the officers of the law in custody, and it was de- 


159 N. Y. 110. 

28 Blatchf. 131. And see United States v. Lawrence, 18 
Blatchf. 295. 

3 In re Miller, 6 Crim, L. Mag. 511. 

4 Ham v. State, 4 Tex. App. 645. 

5 Browning v. Abrams, 51 How. Pr. 172. And see Will- 
iams v. Bacon, 10 Wend. 636. 

6 Harland v. Territory, 18 Pac. Rep. 453. 

7 Waterman Vv. State, 18 N. E. Rep. 63. In line with the 
above, see State v. Stewart, 60 Wis. 587. 

8 10 Tex. App. 627. 
. 913 Bush (Ky.), 697. See Ker v. People, 110 Ill. 627; U. 
8. v. Watts, 14 Fed. Rep. 421; U. 8. v. Rauscher, 119 U. 8. 
407. 





manded that he should be compelled to plead to an 
indictment for embezzlemsnt, there being several in- 
dictments against him for embezzlement and uttering 
forged paper, and thereupon, on the application and 
motion of the prisoner, the court made an order that 
* * * “the said Hawes be not held in custody until 
the further order of this court.” And furthermore, 
that after trial the defendant could not be proceeded 
against for other offenses, but should have becn allowed 
to return to Canada. The same doctrine was laid down 
in the Ohio case, State v. Vanderpool.!0 

In Ez parte Hibbs," it was held that where a war- 
rant of extradition recited that a party was accused of 
the crime of forgery, and had been committed for ex- 
tradition thereon, without saying what forgery, resort 
might be had to the proceedings before the committing 
magistrate, and his report, on which the warrant was 
issued, to ascertain what and how many forgeries the 
extradition was intended toapply to, or include. It 
has furthermore been held in Michigan, that a person 
extradited on the charge of seduction cannot be held 
under bastardy proceedings.!2 

In a Pennsylvania case, where “W,”’ a citizen of that 
State, was extradited upon a requisition issued by the 
governor of Ohio, upon the application of C, A & Co., 
in a criminal prosecution, it was held that the service 
of a summons and an order of arrest, issued in a civil 
action brought by the said C, A & Co. against the de- 
fendant, and made upon him directly after he had en- 
tered into a recognizance to appear before the court 
of common pleas at its next term, and before convic- 
tion and before he had an opportunity to return to his 
home, was rightfully set aside.13 This brings us to the 
case of U. S. v. Rauscher,’ recently decided by the 
Supreme Court of the United States. The defendant, 
being charged with murder on board an American 
vessel on the high seas, fled to England, and was de- 
manded of the government of that country and sur- 
rendered on this charge. The Circuit Court of the 
United States for the Southern District of New York, 
in which he was tried, did not proceed against him for 
murder, but for a minor offense, not included in the 
extradition treaty between the two countries, and the 
judges of the said court certified to the supreme court 
for its judgment, the question whether this could be 
done; and it was held by the latter: 

1. That a treaty to which the United States is a party 
is a law of the land, of which all courts, State and 
national, are to take judicial nutice, and by the provis- 
ions of which they are to be governed, so far as they 
are capable of judicial enforcement. 

2. That, on a sound construction of the treaty under 
which the defendant was delivered to this country, and 
under the proceedings by which this was done, and acts 
of congress on that subject, Rev, Stat. §§ 5272, 5275, he 
could not be tried for any other offense than murder. 

3. That the treaty, the acts of congress and the pro- 
ceedings by which he was extradited, clothed him 
with the right to exemption from trial for any other 
offense, until he had an opportunity to return to the 
country from which he was taken for the purpose alone 
of trial for the offense specified in the demand for his 
surrender; the national honor requiring that good 
faith should be kept with the country which surren- 
dered him. 


10 39 Ohio St. 278; 8. c.,48 Am. Rep. 431; 17 Cent. L. J. 
287. 

11 26 Fed. Rep. 421. 

12 Cannon’s Case, 47 Mich. 681. 

18 Compton v. Wilder, 40 Ohio St. 130. And see, in this 
connection, Ex parte Coy, 32 Fed. Rep. 911. 

4 119 U. 8. 407 
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4. That the circumstance that the party was con- 
victed of inflicting cruel and unusual punishment on 
the same evidence which was produced before the com- 
mitting magistrate in England, in the extradition pro- 
ceedings for murder, did not change the principle. 

II. The authorities are not agreed as to whether the 
rule thus established applies to cases of interstate ex- 
tradition. It was laid down in a Texas case, that the 
doctrine of international extradition in this respect, 
whether based on comity or on treaty stipulations, 
has no application to extradition cases arising be- 
tween the different States of the American Union un- 
der their common constitution. And in Wisconsin.!¢ 
But, asin the principal case, the contrary view has 
been taken in Michigan.!” 


III. It will not avail one charged with crime that the 
means and force by which he was brought within the 
jurisdiction of the court were illegal.18 

SOLON D. WILSON. 


5 Ham v. The State, 4 Tex. App. 645. 

16 State v. Stewart, 60 Wis. 587. 

17 Cannon’s Case, 47 Mich. 481. 

18 State v. Brewster, 7 Vt. 118, 121. It was said in this 
case, “ifthe foreign nation complain of a violation of its 
sovereignty, it is a matter which concerns the political 
relations of the two countries, and in that aspect,is a 
subject not within the constitutional powers of this 
court.” Matter of Brown, 19 Chi. Leg. News,50. The 

udge said in this case, the defendant having been per- 
suaded to cross the Canadian frontier through fraud, 
that the acts done morally deserved reprobation, but 
that they were acts between private individuals, which 
could not prevent the State performing its public duty 
to another State. And see Ker v. People, 114 Ill. 627; 
State v. Smith, 128. C. 430; Ex parte Coupland, 26 Tex. 
828; Kelley v. State, 13 Tex. App. 158; State v. Ross, 21 
Iowa, 467; U. 8. v. Caldwell, 8 Blatchf. 181; Adriance v. 
Lagrave, 59 N. Y. 110; U. 8. v. Lawrence, 18 Blatchf. 806; 
In re Miller, 23 Fed. Rep. 32; Van Horne v. G. W. Mfg. 
Ce., 37 Kan. 523; State v. Simmons, 39 Kan. 262; Dows’ 
Case, 18 Pa. St. 37. See generally “The Winslow Extradi- 
tion Case,” 3 Cent. L. J. 249, 264, 300, 310, 846, 862; 5 Id. 457. 
“Retention of extradited prisoners for other crimes.” 19 
Id. 22. “Extradition,” 22 Jd. 457; “Treaties of Extradi- 
tion,” 23 Id. 247. 








RECENT PUBLICATIONS. 





THE AMERICAN AND ENGLISH ENCYCLOPEDIA OF 
Law, Compiled under the Editorial Supervision 
of John Houston Merrill, Late Editor of the 
American and English Railroad Cases, and the 
American and English Corporation Cases, Vols. 1, 
2,3,4,5 and 6. Northport, Long Island, N. Y.: 
Edward Thompson, Law Publisher. 1887, 1888. 


An encyclopedia of the law is as useful to the law- 
yer as a general encyclopzdia is to the literary man, 
in fact more so. For while the latter consults his en- 
cyclopzdia, simply asa matter of interest or general 
information, the lawyer may use the encyclopzdia of 
law asa large part of the tools of his trade, and make 
it of practical every day value. We can see wherein 
the attorney far removed from a complete library may 
find practically all that he needs in a well prepared, 
comprehensive encyclopzdia. For what is it, in fact, 
but a series of condensed treatises on the various 
topics of the law. And even the lawyer who has ac- 
cess to a well stocked library, such a series is invalu- 
able. Chief Justice Sharswood is said to have re- 
marked, and the ‘phrase has become an axiom, that 





“the difficulty in our profession, is not so much to 
know the law, as to know where to find it,” and we 
are every day reminded of thisin our blind groping 
after authorities, where the very abundance of matter 
is confusing. The great increase from year to year in 
the number and volumes of reports makes an encyclo- 
pxdia almost invaluable. So much for encyclopedias 
in general. The set before us, and of which but six 
volumes have so far appeared, is the first attempt in 
that direction in this country, and the first in England 
since the publication of “Bacon’s Abridgment”’ many 
years ago. 


The projectors of the present series state their pur- 
pose *‘to supply in convenient form the whole body of 
modern law,’’ and to furnish a practical law library of 
accepted principles of law, supported by the citation 
of many, if not of all the cases on the various sub- 
jects. The literary work is done under the editorial 
supervision of John H. Merrill, Esq., whose ability in 
that direction is unquestioned. Most of the writers 
engaged in the preparation of the material (and there 
are necessarily many) and a list of whom appear in 
each volume, are well and favorably known, and some 
of them have taken high rank as authorities upon 
particular branches of the law. We note among them 
one of our staunch friends and a valuable contributor 
to this JOURNAL, Mr. James M. Kerr. A thorough 
and satisfactory review of these volumes, embracing 
as they do every conceivable legal topic, from “A” to 
“Estate” would not be possible within the limits of 
this article. But we deem it sufficient to say that 
every subject seems to be treated in an exhaustive 
manner and ata length commensurate with its im- 
portance. For instance, the subject of “bills and 
notes” occupies space of over one hundred pages of 
text and notes, most of which is in small type. 
“Building associations,” a topic of new interest, has 
fifty pages. “Carriers” has two hundred and fifty 
pages, equal to a text-book. ‘Criminal law and pro- 
cedure” has almost three hundred pages, and so on 
throughout the work. It is claimed by the publishers 
that in comparison with text-books, the several sub- 
jects treated in the encyclopedia contain each more 
citations of cases than a text-book on corresponding 
subject. Forinstance, on the subject of ‘executors 
and administrators,” the encyclopedia cites 12,918 
eases. Schouler on the same subject cites 5,530 and 
Willard, 1,063. On ‘‘criminal law” the encyclopedia 
cites 14,027 cases. Bishop’s Criminal Law cites 4,420 
and Wharton, 5,508. 


From such data as these, coupled with the reputa- 
tion and standing of those who have prepared the ma- 
terial, may be understood the value of these books to 
the practitioner. We have, ourselves, used them to 
great advantage, and are using them constantly, and 
so feel justified in commending them to the profession. 








QUERIES AND ANSWERS. 





[Subscribers are invited to send short answers to the 
following.) 
Query No. 14. 


A died in Missouri, leaving a wife and one child. 
The widow elected to take a homestead. Afterwards 
she sold same and gave a quitclaim deed. Does her 
deed convey any title, the widow and minor child 
having moved off the place? B. H. 
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QUERIES ANSWERED. 





Query No. 10. 
[To be found in Vol. 28, Cent. L. J. p. 168.) 


In the replevin case A has elected his remedy. He 
denies or disaffirms the contract. He does so deliber- 
ately. He has not mistaken his remedy; he has 
elected it with his eyesopen. He is estopped after- 
wards to sue in assumpsit. He cannot approbate and 
reprobate. He cannot both deny the contract and 
affirm it. He must abide his election of remedies. It 
is not a question of mistaken remedy. A had a right 
to elect; two remedies were open to him. Having 
deliberately elected one, he is estopped from using 
the other. See Burnett v. Smith, 4 Grav (Mass.), 50. 
52. The question is a novel one, and is open to wae 
controversy. 











JETSAM AND FLOTSAM. 





Mrs. LARDINE (of Chicago). ‘Really, Mr. Bigfee, 
I think that five hundred dollars for so simple a matter 
as a divorce is quite exorbitant!” 

Mr. BIGFEE (firmly, but respectfully). 
my usual terms, madam.” 

Mxks. LARDINE (with hauteur). “Very well, sir, 
you may write a receipt; but Ihave never paid so 
much before, and Inever will again.”’ 


Tuis is not bad. Two judges at General Term hay- 
ing given opposing opinions on a matter of slight im- 
portance, the question was settled by Judge sf) 
quietly stating, “‘I agree with my brother A, for the 
reasons given by my brother B.!” 


“T HAVE a number of authorities bearing directly 
upon this point if your honor would like to hear 
them,” said a young attorney recently, in one of our 
Massachusetts courts. With a weary smile the judge 
replied: ‘‘I cannot truthfully say that I should like to 
hear them, but I suppose it is my duty to listen to 
them.” 


‘*REMEMBER, Uncle Rastus,” cautioned the magis- 
trate, “that you are not compelled to disclose anything 
which may criminate yourself.” ‘‘Den, I reckon, I’ll 
keep my mouf shet, judge, was the wise reply.” 


MAGISTRATE (to new policeman)—Did you notice no 
suspicious characters about the neigiborhood?” New 
Policeman—Shure, yer honor, I saw but one mon, an’ 
I asked him wot he was doin’ there at that time o’ 
night. Sezhe: “I have no business here just now, 
but I expect to open a jewelry shtore in the vicinity 
later on.”? AtthatIsez: “I wish you success, sor.” 
Magistrate (after a pause)—Yes, he did open ajewelry 
store in that vicinity, and stole seventeen watches. 
New Policeman (after a pause)—Begorra,- yer honor, 
the man may have been a thafe, but he was no loiar. 


PRISON Visitor—‘ What brought you to this place, 
my friend?” Convict—“Sneezing.’’ Visitor—*Sneez- 
ing?” “Yis, sir; it woke the gentleman up, an’ he 
nabbed me!” 


‘Those are 
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MARTEARD ccccesoccecoccoccesesevcce 34, 42, 70, 88, 98, 100, 191 
MASSACHUSETTS ......... 26, 32, 117, 130, 146, 180, 198, 200, 208 
MICHIGAN 20, 23, 31, 68, 72, 83, 99, 116, 124, 127, 129, 183, 145 
162, 166, 187 
MINNESOTA ..... qf 20cencnnececece-acegecsesecs 62, 105, 157, 163 
PRRESIIGTIERE, ccncoc cesecceccacece eosevesel, 25, 9, 136, 152, 176 


NEBRASKA 5, 12, 28, 36, 48, 57, 59, 73, 82, 91, 134, 169, 186, 193 
196, 206 

NEW JERGEY ..cccccccccccccccccccccccccecccocs 35, 76, 97, 164 

NEW MEXICO........ veces > -seeegnsenees oveeeee 18, 52, 60, 61 

NEw YORE ..6, 40, 48, 50, 53, 55, 128, 172, 173, 175, 177, 199, 201 

PENNSYLVANIA 15, 24, 29, 51, 63, 85, 86, 90, 103, 104, 106, 110 
115, 121, 182, 138, 139, 148, 155, 


, 


, 184, 189, 197 
TENNESSEE .......00c0eeseesees OLE S OIE, 44, 71, 111, 188 
TEXAS .......8, 19, 47, 77, 78, 80, 118, 137, 140, 149, 159, 178, 182 


UNITED STATES C. C. ...... 38, 41, 54, 95, 96, 114, 123, 135, 150 
UNITED STATES D. O. ......c0eeeceeeeeee 2, 38, 39, 64, 170, 171 
UNITED STATES 8. ©. .........eeseeees cvccccoscccceses 27, 125 
WEST VIRGINIA ..... 
WISCONSIN....++0++++. Pe ecccccvecccccscsvecsous 149, 119, 181, 194 


1. AcTION—Separate Claims—Jurisdiction.—— A land- 
lord may sue separately for each year’s crops grown on 
the demised premises, and sold to defendant by the 
tenant, who holds under a separate contract for each 
year, and fails to pay the rent, and ajustice of the peace 
has jurisdiction, where the amount involved in each 
suit is within it, though the whole claim exceeds his 
jurisdiction.— McLendon v. Pass,8.C. Miss., Jan. 14, 1888; 
5 South. Rep. 234. 


2. ADMIRALTY—Jurisdiction— Suits Between Non-res- 
idents. Admiralty courts have a discretion as to 
entertaining suits between foreigners; and a transac- 
tion taking placein Florida, where all the officers of 
defendant corporation resided, and the libelant being 
an English corporation: Held, thatno comity or rea- 
sons of justice demanded relief in this district.— Neptune 
Steam Nav. Co. v. Sullivan Timber Co., U. 8. D. 0. (N. Y.), 
Nov. 26, 1888; 37 Fed. Rep. 159. 


8. APPEAL— Notice—Estoppel. Respondents held 
estopped to deny due service of notice of appeal, where 
service was admitted by attorney on day after death of 
defendant but he left plaintiff in ignorance of this until 
after expiration of time. — Moyle v. Landers, 8. C. Oal., 
Jan. 11, 1889; 20 Pac. Rep. 243. 

4. APPEAL—Practice — Assignment of Error. An 
assignment of error to the overruling of a plea in abate- 
ment, Which does not set out the form of the plea, nor 
show upon what ground it was overruled, cannot be 
considered. — Morris v. Beali, 8. CO. Ala., Jan. 7, 1889; 6 
South. Rep. 252. 


5. APPEAL — Review. Error cannot be assigned 
upon a ruling or action of the district court made or 
taken with the conset of the complaining party. — 
Chamberlain v. Brown, 8. C. Neb., Jan. 4, 1889; 41 N. W 
Rep. 284. 
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6. APPEAL—Review—Weight of Evidence. Where, 
in an action by administrators against the receiver of 
an insolvent bank to recover money deposited by them, 
the defense is that, though a certificate was issued by 
the cashier, no deposit was in fact made, the oral evi- 
dence being contradictory, and the certificate of deposit 
showing that the money was paid in, a verdict for 
plaintiffs will not be set aside as against the weight of 
the evidence. — Bingham v. Marine Nat. Bank, N. Y. Ct. 
App., Jan. 15, 1889; 19 N. E. Rep. 416. 

7. APPEAL—Review— Rulings in Evidence. Where 
incompetent testimony is admitted though the court 
withdraws such incompetent evidence from the jury, 
and directs them not to consider the same: Held, where 
such incompetent evidence is not of a character likely 
to create sympathy for the party offering the same, 
such error is immaterial. — City of Kinsley v. Morse, 8. C. 
Kan., Jan. 5, 1889; 20 Pac. Rep. 217. 

8. APPEAL—Review—Weight of Evidence. Where 
the evidence is conflicting, the findings of the trial 
court will not be disturbed, although the preponder- 
ance of the evidence may seem tothe appellate court 
to be the other way. — Walker v. Terry, 8. C. Tex., Nov. 
2, 1888; 10 8. W. Rep. 329. 

9. APPEAL-— Record. The evidence taken down by 
ashort-hand reporter does not become a part of the 
record, until his notes, together witha translation 
thereof, are*deposited with the clerk, and the evidence 
thus presented is duly certified by the judge.— Harrison 
v. Snair, 8. C. lowa, Jan. 19, 1889; 41 N. W. Rep. 315. 

10. APPEAL—Notice. Notice of appeal held insuf- 
ficient when served upon “B, attorney for plaintiff,”’ 
there being two plaintiffs. — Goodwin v. Hilliard, 8. C. 
Towa, Jan. 19, 1889; 41 N. W. Rep. 312. 

1l. APPEAL— Foreclosure of Mortgage—Judgment.——. 
Under Code Iowa, §§ 3180-3182, a recital in an appellant’s 
notice of appeal that the case will be for hearing at a 
term following one which is more than thirty days 
from the service of such notice is mere surplusage, and 
does not affect the appeal, nor the time for hearing it.— 
Mickley v. Tomlinson, 8. C. Iowa, Jan. 19, 1889; 41 N. W. 
Rep. 311. 

12. APPEAL—Eminent Domain—Damages. Where 
evidence is introduced without objection to prove cer- 
tain facts, a party cannot predicate error thereon; and 
the same rule will apply if a party excepts to the intro- 
duction of certain evidence, and afterwards introduces 
the evidence objected to, or that of a like character. — 
Chicago, etc. Co. v. Wiebe, 8. C. Neb., Jan. 4, 1889; 41 N. W. 
Rep. 297. 

13. APPEAL—New Trial. It is immaterial that the 
trial court came to an erroneous conclusion on the only 
point discussed by it on granting a new trial, where it 
appears that the order can be justified on other grounds 
on which the motion was based, and on which the court 
expressed no opinion.— Harnett v. Cent. Pac. R. Co., 8. C. 
Cal., Dec. 29, 188; 20 Pac. Rep. 154. 

14. APPEAL— Notice. The supreme court is with- 
out jurisdiction of a cause submitted on an abstract re- 
citing that defendant “‘filed notice and acceptance, by 
plaintiff’s attorney, of appeal,’ but not reciting service 
of the notice on the clerk, as required by Code Iowa, § 
3178.—M’ Manus v. Swift, 8. C. lowa, Jan. 21, 1889; 41 N. W. 
. Rep. 364. 

15. APPEAL — Errors not on Record. Where the 
paper books of counsel do not contain the facts neces- 
sary to a determination of the questions raised by the 
assignments of error, and the evidence is not brought 
up, and the statements of the history of the case in the 
paper books differ, the judgment will be affirmed, with- 
out passing upon the alleged errors. — Crawford v. City 
of Allegheny, 8. C. Penn., Jan. 7, 1889; 16 Atl. Rep. 476. 

16. ARBITRATION AND AWARD—Misconduct, —— Where 
a motion to set aside award for misconduct of arbitra- 
tors conflicting affidavits are filed, the decision of the 
court below will not be disturbed.— Deford v. Deford, 8. 
C. Ind., Jan. 12, 1889; 19 N. E. Rep. 530. 

17. ASSUMPSIT—Goods Sold and Delivered. ———B and 





























8 traded buggies, and it was agreed that S should take 
B’s new buggy at $250, $100 of which to be paid by S to 
Bin 8’s old buggy. 8S took possession of and held the 
new buggy, but never delivered or offered to deliver 
the old buggy to B, nor did 8S pay or offer to pay B for 
the new buggy: Held, that B, the plaintiff, could recover 
the value of the new buggy on the count of the declara 
tion for goods sold and delivered.—Sullivan v. Boley, 8. 
C. Fla., Dec. 14, 1888; 5 South. Rep. 244. 

18. ATTACHMENT—Bond—Attorney’s Fees. In an 
action on an attachment bond, reasonable attorney’s 
fees, paid in defending the attachment suit, may be re- 
covered as a part of the damages.— Territory v. Rindscof, 
8. C. N. Mex., Jan. 1889; 20 Pac. Rep. 180. 

19. ATTACHMENT — Subsisting Indebtedness. On 
the dissolution of a firm, the partner who was to con- 
tinue the business took the assets, and assumed all 
indebtedness of the firm, and gave his notes to the 
retiring partner to secure him against the firm cred- 
itors: Held, that the notes were evidence of sucha 
subsisting indebtedness as would authorize a writ of 
attachment.— Brown v. Wyatt, 8. C. Tex., Nov. 20, 1888; 10 
8S. W. Rep. 321. 

20. ATTACHMENT—F raud—Intent.—— It is not evidence 
of adebtor’s intent to defraud his creditors that he 
refuses to give him security for his debt, and gives 
mortgages on his property to secure other bona fide 
creditors,and to secure a sum borrowed after said 
creditor had threatened suit, which sum is used in the 
payment of other debts. — Ray v. Gore, 8. C. Mich., Jan. 
18, 1889; 41 N. W. Rep. 329. 

21. ATTACHMENT—Fraud — Non-resident. Under 
Code Civil Proc. Cal. § 537, where the property of a non- 
resident, who was not served with summons, was at- 
tached in an action founded upon his fraud and collu- 
sion with plaintiff's debtor, whereby the latter’s prop- 
erty was put out ofthe reach of his creditors, the at- 
tachment was absolutely void.—Mudge v. Steinhart, 8. C. 
Cal., Dec. 29, 1888; 20 Pac. Rep. 147. 

22. ATTACHMENT — Appeal. Code Iowa, § 3019, is 
not limited to a dissolution of the attachment on motion 
of the defendant, but applies to an order of discharge 
obtained by one intervening under § 3016, claiming title 
to the property. — Ryanv. Keenan, 8.C. Iowa, Jan. 22, 
1889 ; 41 N. W. Rep. 367. 

23. ATTORNEY AND CLIENT—Lien — Compromise. 
Where plaintiff, with defendant’s knowledge, agrees 
with his attorneys to pay them a reasonable compensa- 
tion, from the proceeds of the judgment which should 
be obtained, and the parties settle without the knowl- 
edge or consent of the attorneys, it is improper for the 
court to vacate the judgment and dismiss the suit 
without securing the rights of the attorneys under 
their agreement. — Weeks v. Wayne Circuit Judges, 8. O. 
Mich., Jan. 14, 1889; 41 N. W. Rep. 269. 

24, ATTORNEY AND CLIENT—Admission to Practice.—- 
Act Pa. May 7, 1885, as amended by act May 19, 1887, pro- 
viding for admission to the bar, does not authorize 
admission upon the certificate of the judge of a county 
other than that in which the attorney has last actually 
lived and practiced. — Jn re Splane, 8. C. Penn., Jan. 21, 
1889; 16 Atl. Rep. 481. 

26. BAIL—Right of Sheriff to Take. Where a capias 
issued to asheriffis returnable forthwith, during the 
term of court at which the same is awarded, it is not 
proper for the sheriff to take bond for the appearance 
of the accused, after he has arrested him. — Bourdeaux 
v. Warren County 8. C. Miss., Nov. 26, 1888; 5 South. Rep. 
227. 

26. BANKS AND BANKING—Liquidation._—— _ Under act 
Cong. July 12, 1882, extending for the purpose of liqui- 
dation the franchise of such national banking assvucia- 
tions as do not extend the periods oftheir charters, 
and making applicable to them the statutes relating to 
liquidation of banking associations, such an association 
may continue to elect officers and directors for the 
purpose of effecting the liquidation. — Richards v. Attle- 
borough Nat. Bank, 8. J. C. Mass., Jan. 2, 1889; 19 N. 
Rep. 353. 
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27. BANKS AND BANKING— Liability of Stockholders — 
Married Women. A bill to enforce against the sep- 
arate estate of a married woman an assessment upon 
shares of national bank stock, is not open to the objec- 
tion that it does not allege that she had capacity to 
become a stockholder, whether she became such before 
or after marriage, where it alleges matter sufficient 
under the statute Dig. St. Ark. 1874,§ 4194. — Bundy v. 
Cocke, Nov. 12, 1888; 98. C. Rep. 242. 

28. BonpDs—Appeal. Where the coxtractor for the 
erection of a building gave a bond, and the contract 
proved that he was “to furnish all the material:” Held, 
that a failure to pay for such materials, whereby a me- 
chanic’s lien was filed on the building and lot, was a 
breach of the condition of the bond.—K iewit v. Carter, 8. 
C. Neb., Jan. 4, 1889; 41 N. W. Rep. 286. 

29. Bonps—Interest Coupons— Guaranty.——One who 
guarantees the punctual payment of principal and 
interest of a bond with coupons attached, “when and 
as the same shall respectively fall due,” is liable for the 
interest or overdue coupons detached at maturity. — 
Philadelphia ¢ R. R. Co. v. Knight, 8. C. Penn., Jan. 28, 
1889; 16 Atl. Rep. 492. 

30. BOUNDARIES—Adjoining Owner— Agreement. 
Possess:.on and assertion of ownership under a contract 
to purchase are sufficient to constitute the occupant an 
adjoining owner for the purposes of agreed boundary 
lines, and to enable him to make a valid agreement for 
such lines.—Silvarer v. Hansen, 8. C. Cal., Dec. 26, 1888; 20 
Pac. Rep. 136. 

31. CANCELLATION—Deed—Gift.—— Evidence sufficient 
to justify court in cancelling deed, the grantor being 
week- minded and it not being his intention to convey 
absolutely.— Crips v. Towsley, 8. C. Mich., Jan. 18, 1889; 41 
N. W. Rep. 332. 

32, CARRIERS OF PASSENGERS — Rights of Passengers. 
Where defendant’s train stops before crossing the 
track of another road. where there was no depot, but 
where defendant allowed passengers to take trains, one 
who enters the train there becomes a passenger after 
entering the car; and his rights and duties are the same 
as other passengers.— Dewire v. Boston ¢ M. R. Co., 8. J. 
C. Mass., Jan. 4, 1889; 19 N. E. Rep. 523. 

33. CARRIERS— Passengers — Damages. Steamer 
héld liable for amount of passage money paid when she 
had advertised to make journey direct to Bordeau but 
afterwards deviated from the route. — DeColavy v. The 
Chateau Margaux, U. 8. D. C. (N. Y.), Dec. 18, 1888; 37 Fed. 
Rep. 157. 

34, CHARITIES—Bequests— Construction. Equity 
will enjoin the trustees of an academy from using any 
portion of a fund for the purchase of land for the use 
of the academy, where, by the terms of the will be- 
queathing the property from which the fund is derived, 
the income only is to be used for purposes of education. 
— Peter v. Carter, Md. Ct. App., Jan. 10, 1889; 16 Atl. Rep. 
450. 

35. CHATTEL MORTGAGE — Absolute Bill of Sale. A 
deed or bill of sale, absolute on its face, may in equity 
be adjudged a mortgage; and such adjudication may 
rest on parol evidence. — Cake v. Shull, N. J. Ct. Err. & 
App., Jan. 22, 1889; 16 Atl. Rep. 434. 

36. CHATTEL MORTGAGE. As to the effect of inser- 
tion of assumed and fictitious name of mortgagor in 
chattel mortgage. — Alexander v. Graves, 8. C. Neb., Jan. 
4, 1889; 41 N. W. Rep. 290. 

37, CHATTEL MORTGAGE—Description. A descrip- 
tion in a chattel mortgage, ‘“‘one sorrel horse, three 
years old,” is not sufficiently definite to impart con- 
structive notice to third parties, though the mortgage 
also recites the mortgagor’s place of residence, and 
provides for the place of sale in case of foreclosure. — 
Barret v. Fisch, 8. C. lowa, Jan. 19, 188; 41 N. W. Rep. 810. 

38. COLLISION. Evidence reviewed on question of 
responsibility for collision and failure to comply with 
signal. — The William H. Vanderbilt, U. 8. CO. C. (N. Y.), 
Oct. 15, 1888; 37 Fed. Rep. 116. 

29. COLLISION. Evidence reviewed with reference 






































to responsibility for collision and failure to exhibit 
signal light.— The Saratoga, U. 8. D.C. (N. Y.), Dee, 15, 
1888 ; 37 Fed. Rep. 119. 

40. COLLISION— Extent of Liability. The liability 
of the owners of a vessel for damages resulting from a 
collision in which she was at fault,is limited to the 
amount of their risk in the voyage, which is (1) the 
value of the ship; (2) the expenses of the voyage, in- 
cluding ship stores, loading charges, and pay of crew; 
and (3) the actual gain of the voyage, estimated by de- 
ducting from the freight earned the amount of the 
voyage expenses and such additional expense as is in- 
curred in earning the freight after the collision. — The 
Jose E. More, U. 8. C. C. (N. Y.), Dec. 1, 1888; 37 Fed. Rep. 
122, 

41. COLLISION— Review of evidence as to resposibility 
for collision where one of the vessels was obstructing 
the channel.— The Wargeret J. Sanford, U.8. C.C. (N. Y.), 
Dec. 1, 1888 ; 37 Fed. Rep. 148. 

42. CONSTITUTIONAL Law — Titles to Laws. Act. 
Md. 1888, ch. 362, does not violate a constitutional pro- 
vision that the subject of every law shall be described 
in its title.—State v. Norris, Md. Ct. App., Jan. 9, 1889; 16 
Atl. Rep. 445. 

43. CONSTITUTIONAL LAW—Appeal.——Where a statute 
contains invalid or unconstitutional provisions, if the 
valid and invalid are capable of separation, only the 
latter are to be disregarded.— Muldoon v. Levi, 8. C. Neb., 
Jan. 4, 1889; 41 N. W. Rep. 280. 

44, CONSTITUTIONAL LAW — Title of Act. Under 
Const. Tenn. art. 2,§ 17, the title ofan amendatory act 
need only recite the title fo the act amended, if the 
amendment is germane to and embraced within the title 
of the original act.— State v. Algood, 8. C. Tenn., Dec. 31, 
1888; 10 8. W. Rep. 310. 

45. CONTRACTS — Indemnity — Bond. Question 
whether indemnity bond in this case is invalid on ac- 
count of vagueness. — Booske v, Gulf Ice Co., 8. C. Fla., 
Dec. 18, 1888; 5 South. Rep. 247. 

46. CONTRACTS—Rescission — Fraudulent Representa- 
tions. If plaintiffs induced the sale by misrepre- 
sentation of any materiai fact upon which defendants 
had the right to and did rely, defendants may rescind, 
but such right must be exercised within a reasonable 
time after discovery of the fraud. — Young v. Arintze, 
8. C. Ala., Jan. 8, 1889; 5 South. Rep. 253. 

47. CONTRACTS—Construction— Tender. Aand B 
were partners engaged in milling, and, being unable to 
meet their liabilities, A agreed to convey the mill prop- 
erty to B in consideration that the latter would pay on 
the partnership debts, if necessary to discharge them, 
a stipulated sum. B went into possession of the prop- 
erty: Held, that he could not refuse to perform his part 
of the agreement because the deed of the mill property 
was not actually deiivered. — Buford v. Ashcroft, 8. C. 
Tex., Nov. 23, 1888; 108. W. Rep. 346. 

48. CONTRACT— Construction. A paper signed by 
an architect, after he has performed the services which 
he agreed to perform, acknowledging receipt of part 
payment therefor, and stating that a certain balance 
remains due, which the other party to the paper agrees 
to pay in installments, at times named, “which shall be 
in full for all services for plans of exterior and floor 
plans on the building,” is not a contract to do the work 
necessary for the plans of the exterior and floor plans. 
—Pfeiffer v. Campbell, N. Y. Ct. App., Jan. 15, 1889; 19 N. B. 
Rep. 498. 

49. CONTRACT—State—W arranty. Held, under the 
facts where contractor built wings to the capital under 
plans of architect that the State warranted the same 
and was liable to the plaintiffs for the expense of re- 
storing a portion which fell owing to the defectin the 
plans.— Bentley v. State, 8. O. Wis., Jan. 29, 1889; 41 N. W. 
Rep. 338. 

50. CORPORATIONS—Stockholders—Profits.——A stock- 
holder cannot sue the corporation to recover his share 
of the accumulated profits until a dividend has been 
declared, a matter within the discretion of the direc- 



































246 


THE CENTRAL LAW JOURNAL. 


No. 10 








tors, and which the courts-will not control. — Beveridge 
v. New York El. R. Co., N. Y. Ct. App., Jan. 15, 1889; 19 N. 
E. Rep. 489. 

51. CORPORATIONS—Stockholder. Evidence under 
which court held stockholders of a company liable as 
joint contractors to a material man furnishing supplies 
on the order of subcontractor.— McFall v. McKeepsort Ice 
Co., 8. C. Penn., Jan. 7, 1889; 16 Atl. Rep. 478. 

52. Costs—Taxation— Revival of Judgment. Nec- 
essary costs incurred in order to have a judgment re- 
viewed in the appellate court cannot be recovered on 
the reversal of the judgment, in the absence of a statute 
or rule of court authorizing the taxation of such costs. 
— Price v. Garland, 8.C. N. Mex., Jan. 1889;20 Pac. Rep. 
182. 

63. Costs—Suits by County. The game laws of the 
State proceed upon the assumption that the county is 
interested in their enforcement; and in the y.reservation 
of game, within its limits; and an action brought by the 
district attorney for a penalty, under the game laws, is 
“to recover money or property, orto establish a right 
or claim, for the benefit of a county,” within the mean- 
ing of Code Civil Proc. N. Y. § 3243.— People v. Alden, N. Y. 
Ct. App., Jan. 15, 1889; 19 N. E. Rep. 516. 

54. Costs—Federal Court—Attorney’s Fee. Under 
§ 823, Rev. St. U. S., the prevailing party is entitled to 
collect for his attorney a fee of $2.50 for the deposition 
of each witness “taken and admittedin evidence,” to 
be taxed as costs.— Broyles v. Buck, U. 8. C.C. (Ga.), Dec. 
29, 1888 ; 37 Fed. Rep. 137. 

55. CourTs—Jurisdiction—Surrogate. Question of 
jurisdiction of surrogates count in matter of equitable 
set-off.—Alerander v. Durkee, N. Y. Ct. App., Jan. 15, 1889; 
19 N. E. Rep. 513. 

56. COVENANTS — Res Adjudicata. In an action 
against a railroad company for damages for failure to 
maintain a fence and crossing, as provided in a deed, it 
was competent for defendant to introduce in evidence 
the files and decree in a former case, brought by plaint- 
iff against the former owner, for the cancellation of 
said deed, for failure to construct the fence and cross- 
ing.— Hunter v. Burlington, C. R. ¢ N. Ry. Co., 8. C. Iowa, 
Jan. 16, 1889; 41 N. W. Rep. 305. 

57. CRIMINAL LAw—Confessions—Insanity. ‘Where 
a party accused of crime, voluntarily and without in- 
ducement of any kind, makes a confession that he 
committed the offense, and details the facts and cir- 
cumstances such confession is admissible in evidence 
against him, although at the time of making the same 
he was held in custody. — Anderson v. State, 8. C. Neb., 
Jan, 9, 1889; 41 N. W. Rep. 357. 

58. CRIMINAL Law—Appeal — Application for Rehear- 
ing. Where, in a criminal case, the counsel for the 
accused, on appeal, ably present all the rulings of the 
trial court, and after decision thereon other counsel, on 
an apvlication for rehearing, present new points, purely 
technical, they will not be considered.— People v. Northey, 
8. C. Cal., Jan. 25, 1889; 20 Pac. Rep. 129. 

59. CRIMINAL Law — Larceny — Intent. Simple 
larceny is the felonious taking and carrying away of 
the personal goods of another, with intent to deprive 
the owner permanently of his properry. If A should 
take the property of B, believing that it was with B’s 
consent, and that the property belonged to A, there 
could be no larceny. — Mead v, State, 8. OC. Neb., Jan. 4, 
1889; 41 N. W. Rep. 278. 

60. CRIMINAL LAaWw— Embezzlement—Indictment, 
Sufficiency of allegation as to articles stolen in indict- 
ment under Rev. St. U. 8. § 5467, for embezzlement from 
the mails. — United States v. Fuller, 8. C. N. Mex., Jan. 
1889; 20 Pac. Rep. 175. 

61. CRIMINAL LAaW—Embezz! t— Indictment. 
Sufficiency of allegation in indictment under Comp. 
Laws N. M. 1884, § 750, providing for embezzlement by 
carrier.— Territory v. Heacock, 8.0. N. Mex., Jan. 1889; 20 
Pac. Rep. 171. 

62. CRIMINAL Law— Compounding Felony— Evidence. 
In a prosecution for taking money, upon an agree- 












































ment to withhold evidence of a crime, under § 112, of 
the Penal Code, itis not necessary that the testimony 
of the person who makes the agreement with and 
pays the money to the accused should be corroborated. 
—State v. Quinlan, 8. C. Minn., Jan. 21, 1889; 41 N. W. Rep. 
299. 

63. CRIMINAL LAW — Homicide — Sufficiency of Evi- 
dence. ——Deceased was found lying as if in sleep, with 
his skull crushed in by a blow from some blunt instru- 
ment, lying by his side, and there was no evidence of a 
struggle: Held, that the evidence was sufficient to prove 
murder in the first degree.—Killer v. Commonwealth. 8. O. 
Penn., Jan. 28, 1889; 16 Atl. Rep. 495. 

64. DAMAGES—W harves—Concealed Obstruction. 
A wharf owner is liable for damages caused to a vessel 
by a concealed obstruction which might have been as- 
certained with reasonable diligence.—Manhattan Transp. 
Co. v. Mayor, U.S. D. ©. (N. Y.), Dec. 11, 1888; 37 Fed. 
Rep. 160. 

65. DEED—Construction. Where a conveyance in 
consideration of love and affection was made to one 
for life, remainder to his children, and,in the event of 
his dying without children, remainder to the donor’s 
grandchildren, and the life tenant had a child, but sur- 
vived it, and the mother of the child survived the life- 
tenant, the remainder vested in the child at its birth.— 
Amos v. Amos, 8. C. Ind., Jan. 23, 1889; 19 N. E. Rep. 543. 

66. DBED—Construction—Vested Interests. Under 
aconveyance to one for life, and at his death to his 
children begotten by himin wedlock, and in the event 
of his “dying without children begotten in wedlock, 
then the fee-simple” to others, the remainder vests as 
soon as a child is born by the life tenant in wedlock. — 
Amos v. Amos, 8. C. Ind., Jan. 23, 1889; 19 N. E. Rep. 539. 

67. DEED—Bona Fide Purchaser — Notice. As to 
how far possession of land is notice of the occupant’s 
rights. McCleerey v. Wakefield, 8. C. lowa, Jan. 18, 
1889; 41 N. W. Rep. 210. 

68. DESCENT AND DISTRIBUTION. Under Laws 
Mich. 1883, act 169, and How. St. Mich. § 5776a, the neices 
of an intestate dying without nearer relatives, take all 
her personalty to the exclusion of grand-neices and 
grand-nephews. — Van Clere v. Van Fossen, 8. C. Mich., 
Jan. 18, 1889; 41 N. W. Rep. 258. 

69. DivorcE—Division of Property. Where a wife 
wrongfully procures the title to the homestead and 
other property to be transferred directly from the hus- 
band to herself, and then drives him from the premises, 
and he afterwards obtains a divorce because of her 
wrongs, the property should be divided equitably be- 
tween the parties, and he should have afair share of 
the same. — Snodgrass v. Snodgrass, 8. OC. Kan., Jan. 5, 
1889 ; 20 Pac. Rep. 203. 

70. DivorcE— Abandonment, Facts upon which 
court held that there was no legal abandonment as 
charged by wife in divorce suit. — Bruner v. Bruner, Md. 
Ct. app., Jan. 10, 1889; 16 Atl. Rep. 385. 

72, EDUCATIONAL INSTITUTION— Taxation. As to 
what institutions are taxable under Const. Tenn. art. 2, 
§ 28, and acts Tenn. 1883, ch. 105, §§ 1, 2. — Statev. Fisk 

University, 8. C. Tenn., Jan. 22, 1888; 108. W. Rep. 284. 


72. EMINENT DOMAIN— Questions for Jury. —— In pro- 
ceedings to condemn Jand for railroad purposes under 
the Michigan statute, the jury have only to determine 
the necessity of taking the property and the damages. 
— Manistee, etc. Vo. Fowler. 8. C. Mich., Jan. 11, 1889; 41 N. 
W. Rep. 261. . 

73. EMINENT DOMAIN. — Damages — Evid A 
witness, called to testify to the damages to certain 
private property from the location and construction of 
a public improvement near it, may state what the 
property was worth immediately before the location 
and construction of the improvement, and immediately 
afterwards.—City of Omaha v. Kramer, 8.C. Neb., Jan. 4, 
1889; 41 N. W. Rep. 295. 

74. EQuiry — Reformation of Deeds. A court of 
equity has power to correct the misdescription of the 
land in the mortgage, the decree of foreclosure and the 
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deed from the master, so as to make the same conform 
to the true intention of the parties to the mortgage, or 
to give equivalent relief by injunction. — Greeley v. De 
Cottes, 8. C. Fla., Dec. 18, 1888; 5 South. Rep. 239. 

75. Equiry—Rescission — Fraud. Evidence suf- 
ficient to justify court in setting aside lease for fraud.— 
Wilson v. Moriarity, 8. C. Cal., Dec. 26, 1888; 20 Pac. Rep. 
134. 

76. Equity—Jurisdiction — Negotiable Instruments. 
A bill in equity will not lie en a note transferred 
without indorsement by the payee’s legatee, since suit 
can be brought at law in the name of the payee’s execu- 
tor or administrator, and, if there be none, one may be 
appointed.— Nash v. Hogan, N. J. Ct. Chan., Jan. 18, 1889; 
15 Atl. Rep. 433. 

71. ESTOPPEL—Homestead. Wife estopped under 
the facts to claim homestead in the land where plaintiff 
advanced money in faith of the statement that the lana 
was not a homestead.—Zquitable West Co. v. Martin, 8. C. 
Tex., Nov. 9, 1888; 10S. W. Rep. 301. 

738. EVIDENCE—Recorded Chattel Mortgage. ——Under 
2 Sayles, Rev. St. Tex. art. 3190b, § 3: Held, that a copy 
was not admissible to show the execution of a chattel 
mortgage, where the absence of the original instrument 
was not accounted for. — Boydston v. Morris, 8. C. Tex., 
Nov. 9, 1888; 10S. W. Rep. 331. 

79. EVIDENCE—Tenant by Courtesy. Question of 
sufficiency of evidence in action by children of R’s first 
wife to recover from the children of his second wife 
certain land which they allege are held as tenant by the 
courtesy in the right of his first wife. — Woolfolk v. 
Richardson, Ky. Ct. app., Jan. 10, 1889; 108. W. Rep. 820. 


80. EVIDENCE—Admission—Letters Between Partners. 
Testimony as to the contents of a letter written by 
one member ofa firm to another, showing the purpose 
for which a pretended purchase from a failing debtor 
was made, is, in a contest between the firm and other 
creditors as to the validity of such purchase, competent 
as an admission, though at the time of giving the testi. 
mony the witness, to whom the letter was written, has 
ceased to be a member of the firm.— Wills Point Bank v. 
Bates, 8. C. Tex., Nov. 27, 1888; 10 8. W. Rep. 348. 


81. EVIDENCE — Medical Expert — Weight and Suffi- 
ciency.— When a medical,expert is asked give his pro- 
fessional opinion to ajury, upon an hypothetical case 
founded upun the testimony of witnesses previously 
examined, the questions to him mast be so shaped as 
to give him no occasion to mentally draw his conclu- 
sion, and from these conclusions, express his opinion, 
and his answers must be such as notto involve any 
such conclusion.— Kerr v. Lunsford, 8. C. W. Va., Dec. 8, 
1888; 8 S. E. Rep. 493. 

82. EVIDENCE—Res Gestz#—Indecent Assault, In 
a civil action for damages by a female plaintiff, for an 
assault upon her with intent to have carnal intercourse 
with her: Held, that statements made by the defendant 
of and concerning the plaintiff derogatory to her char- 
acter, before and after the alleged assault, and too 
remote therefrom to be deemed a part of the res geste, 
were inadmissible in evidence,—Atkins v. Gladwish, 8. C. 
Neb., Jan. 4, 1889; 41 N. W. Rep. 347. 


83. EXECUTION—Sale. An execution sale of shares 
in the stock of a building association, made after 
9 o’clock at night, in the hall of the association, when 
but few of the members are there, is void.—Mc Naughton, 
McLean, 8. C. Mich., Jan. 11, 1889; 41 N. W. Rep. 267. 


84, EXECUTION—Sales — Coafirmation. Upon the 
return of an order of sale of real estate, wher» the 
proceedings are found to be regular, it is the duty of 
the court to confirm the sale. — Adams v. De Valley, 8. C. 
Kan., Jan. 5, 1889; 20 Pac. Rep. 239. 

85. EXECUTORS AND ADMINISTRATORS—Mortgage. 
Construction of acts Pa. March 29, 1832, and Feb. 24, 1834, 
providing for jurisdiction of orphans in the matter of 
allowing administrators to raise money on realty to 
pay debts. — Sp v. Jennings, 8. C. Penn., Jan. 7, 1899; 
16 Adl. Rep. 426. 



































86. EXECUTORS AND ADMINISTRATORS— Actions — De- 
fenses. Itisno defense to an action by executors 
on a due-bill to testator that the will provides that any 
debt outstanding from defendant to testator shall be 
deducted from the shares given to defendant’s children. 
—Morgan v. Morgan, 8. C. Penn., Jan. 28, 1889; 16 Atl. Rep. 
489. 

87. EXECUTORS AND ADMINISTRATORS — Allowance to 
Widow. Construction of Code Civil Proc. Cal. § 
1465, providing that the probate court may set apart, 
for the use of the widow, the property of decedent ex- 
empt from execution; and § 1466, authorizing such 
reasonable allowance for the support of the family as 
may be necessary, according to their circumstances, 
during the settlement of the estate. — In re Walkerly’s 
Estate, 8. C. Cal., Dec. 29, 1888; 20 Pac. Rep. 150. 

88. EXECUTORS AND ADMINISTRATORS — Actions — 
Pleading. Under Code Md. art. 75, § 22, subsec. 96,a 
declaration showing that plaintiff sues “for money pay- 
able by the defendant’s testator to the plaintiff, for 
goods sold by the plaintiff to the defendants’ testator,” 
is sufficient. — Stoner v. Derilbiss, Md. Ct. App., Jan. 10, 
1889; 16 Atl. Rep. 440. 

89. FrauD—Damages—Exchange of Lands. Claim 
for damages suffered by reason of fulse representations 
in exchange of land is a tort, and not a contract.—Pars- 
ley v. Wikle, 8. C. Ind., Jan. 22, 1889; 19 N. E. Rep. 478. 

90. FRauUDs—Statute of. A receipt signed by de- 
fendant, showing the payment of a sum of money on 
account of the price of “a lot of ground fronting about 
190 feet on the PR. R., in the 2ist ward,” P does not 
sufficiently identify the land to comply with the statute 
of frauds.—Mellon v. Davison, 8. C. Penn., Jan. 7, 1889; 
16 Atl. Rep. 431. 

91. Fraups—Statute of—Specific Performance. ——It 
was held tbat an oral acceptance of the option of pur- 
chase contained in a lease was sufficient, under the 
statute of frauds, the lease being signed by the party.— 
Smith v. Gibson, 8.0. Neb., Jan. 8, 1889; 41 N. W. Rep. 
360. 

92. FRAUDULENT CONVEYANCE. A creditor can se- 
cure preference of his claim against an insolvent debtor 
in payment of bona fide debt, provided he acts in good 
faith.—Stewart v. Mills, etc. Bank, 8. C. lowa, Jan. 21, 1889; 
41 N. W. Rep. 318. 

93. HiGHways—Dedication — Acquiescence. The 
fact that a road had been open to public travel, worked 
and used as a public road for a period of eighteen 
months, does not show a dedication, unless the land 
owner knew and acquiesced in the user, nor a case 
within Pol. Code Cal. § 2619, providing that “all roads 
used as such for a period of five years are highways.”— 
Hope v. Barnett, 8. O. Cal., Dec, 29, 1888; 20 Pac. Rep. 245. 


94. HUSBAND AND WIFE — Judgment. Evidence 
held not sufficient to sustain bill in equity to annul sale 
of land by husband to wife on ground that the wife ob- 
tained no absolute interest in the land.—Craig v. Moni- 
tor Plow Works, 8. C. Iowa, Jan. 21, 1889; 41 N. W. Rep. 364. 

95. I< DIANs — Homicide — Statutes. Under act 
Cong. March 3, 1885,on indictment of Indian for the 
killing of another Indian, in obedience to tribal resolu- 
tions, it was no defense that defendants never had 
notice of the statute.— United States v. Whaley, U. 8.0.0. 
(Cal.), Dec. 15, 1888; 87 Fed. Rep. 145. 

96. INDIANS—Rights of Heirs—Conveyance—Patent.— 
Under act Cong. Aug. 4, 1886, § 2, providing the pro- 
cedure on the death of an allottee of land under the 
treaty with the Kickapoo Indians, the United States 
holds the legal title in fee-simple in trust for the heirs. 
of the allottee, and the latter are estopped by their 
warranty deed conveying the land before obtaining a 
patent from asserting title against the grantee.— Briggs. 
v. Wash-kuk qua, U. 8. C0. 0. (Kan.), Dec. 26, 1888; 37 Fed. 
Rep. 135. od 

97. INJUNCTION—Obstruction. Where the bill al- 
leges that defendant threatens to construct a wharf in 
front of complainant’s wharf, thereby entirely prevent- 
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the answer and affidavits in support thereof deny that 
such access will be cut off by the proposed construc- 
tion, an injunction will not be ordered.— Hatch v. 
Kaighns, etc. Co.,N. J. Ot. Chan., Jan. 24, 1889; 16 Atl. 
Rep. 433. 

98. INJUNCTION—Laches. A turnpike company, a 
part of whose road bed had been condemned for rail 
road purposes on condition that the railroad company 
should build a certain described fence between its track 
and the turnpike, cannot, after allowing the railroad to 
be built and operated for six years, without requiring 
the railroad company to build the fense, obtain an in- 
junction restraining the operation of the road over the 
condemned land.—Spencer v. Falls Turnpike Road Co., 
Md. Ct. App., Jan. 10, 1889; 16 Atl. Rep. 451. 

99. INSANITY—Guardian, Under How. Stat. Mich. § 
6314, providing for appointment of guardian for person 
mentally incompetent, no jurisdiction is conferred upon 
_ the court to make such appointment unless the peti- 
tion discloses who the heirs presumptive and next of 
kin are, all of whom must have notice of the hearing.— 
In re Myers, 8. C. Mich., Jan. 18, 1889; 41 N. W. Rep. 334. 

100. INSURANCE—Mutual Benefit Companies — Amount 
of Recovery.—In an action on a mutual life insurance 
certiffeate, defendant prayed for an instruction that 
plaintiff's recovery must be limited to the amount, 
after deducting al! ry exp , that an assess- 
ment would have realized if made on the death of the 
assured: Held, that the court properly refused the 
prayer, in view of the provisions of the certificate of 
membership.— Oriental Ins. Co. v. Glancey, Md. Ct. App., 
Jan. 10, 1889; 16 Atl. Rep. 391. 

101. INSURANCE—Co-operative Associations—Constitu - 
tion. A clause in the constitution of an incorpo- 
rated life insurance association operating on the co- 
operative plan, prescribing the manner in which the 
right to dispose of the insurance money may be exer- 
cised, cannot be taken advantage of by one who claims 
to be a beneficiary, on the ground that there has not 
been strict compliance with the clause in changing the 
direction of the benefit.—Titsworth v. Titsworth, 8. C. 
Kan., Jan. 5, 1889; 20 Pac, Rep. 213. 

102, INSURANCE—Limitation of Actions—Estoppel.— 
Acts 18th Gen. Assem, Iowa, ch. 211,§ 3, requiring ac- 
tions upon policies of insurance to be commenced not 
sooner than ninety days after notice of loss is given, is 
in the nature of a statutory limitation of such actions, 
and is not eliminated from a policy by a provision 
therein that the contract of insurance is wholly em- 
braced in the policy and application of the assured.— 
Vore v. Hawkeye Ins. Co., 8.C. Iowa, Jan. 19, 1889;41 N. 
W. Rep. 309. 

103. INTUXICATING LIQUORS—License—Bond. Un- 
der act Pa. April 10, supplementing act April 8, 1872: 
Held, that such a bond to sell liquor did not secure 
judgments against the licensee for selling on Sunday in 
violation of act February 26, 1855, which became of force 
in Allegheny county by act May 13, 1887, repealing act 
April 3, 1872, passed after the license had been issued, 
and the bond in question taken.—Crawley v. Com., 8. C. 
Penn., Jan. 7, 1889; 16 Atl. Rep. 416. 

104. INTOXICATING LIQUOR—License—Mandamus. 




















Under act Pa. May 13, 1887, a court will not, after refus- - 


ing license, be required by mandamus to pass upon the 
question of public necessity for such license, on the 
ground that its refusal was based wholly upon public 
sentiment, as evidenced by the comparitive number of 
petitioners and remonstrants.—Jn re King, 8. C. Penn., 
Jan. 7, 1889; 16 Atl, Rep. 487. 

105. INTOXICATING LIQUORS—Justice of the Peace.—— 
The costs of prosecution, which follow conviction in 
some criminal causes, are no part of the fine mentioned 
in § 8, art. 6,of the constitution, which prescribes the 
jurisdiction of justices of the peace.—State v. Larson, 8. 
C. Minn., Jan. 21, 1889; 41 N. W. Rep. 363. 

106. JUDGMENT—Confessio n—Assignment.——Evidence 
sufficient to justify court in opening judgment by con- 
fession on warrant of attorney after its assignment.— 
Appeal of Scott, 8. C. Penn., Jan. 7, 1889; 16 Atl. Rep. 4380. 





107. JUDGMENT—Summons — Justice of Peace. In 
serving summons, the constable, by mistake, entered a 
less amount upon the copy of the summons served up- 
on the defendant than that indorsed upon the original 
summons, the judgment in excess of the indorsement 
upon the copy is voidable only, but not void.— Bassett v. 
Mitchell, 8. C. Kan., Jan. 5, 1889; 20 Pac. Rep. 192. 

108. JURY—Equitable Action. Under Code Iowa, § 
2617, held that a defendant, in an equitable action to 
foreclose a mortgage, who sets up a counterclaim on 
which a legalissue is framed, is not entitled to have 
such issue tried by a jury.—Ryman v. Lynch, 8. C. Iowa, 
Jan. 22, 1889; 41 N. W. Rep. 320. 

109. LANDLORD AND TENANT—Assignee—Rent. An 
assignee of a note given by a tenant in payment of rent 
is not entitled to the remedy by attachment given by 
Code Miss., §§ 1302, 1824, to a landlord, grantee of de- 
mised premises, or of the reversion thereof, their heirs, 
exe:utors and administrators.—Gross v. Bartley, 8. C. 
Miss., November 26, 1888; 5 South. Rep. 225. 

110. LANDLORD AND TENANT—Lease—Forfeiture. 
Heid, under the term of lease providing forfeiture, that 
the stipulation avoiding the lease did not render it null 
ab initio, but only from the expiration of the time within 
which the payment was to be made.—Galey v. Kellar- 
man, 8. C. Penn., Jan. 7, 1889; 16 Atl. Rep. 474. 

111, LIMITATION OF AcTIONS—Surcharging Adminis 
trators’ Accounts. Code Tenn., § 2776, applies to a 
bill in equity by distributees to surcharge and falsify an 
administrator’s account, and to recover distributive 
shares; the statute of limitations under the code being 
made to operate on the cause, and not on the form, of 
the action.— Alvis v. Oglesby’s Ezrs.,8. C. Tenn., Jan. 2, 
1889; 108. W. Rep. 313. 

112, LimITaTION—Commencement of Action. The 
“sheriff of the proper county,” within the meaniug of 
Code Iowa, § 2582, is the sheriff of the county where the 
action is brought, although the defendant is in fact in 
another county.—Hampe v. Shaffer, 8. C Iowa, Jan. 21, 
1889; 41 N. W. Rep. 315. 

118. LoGs AND LoGGiInc—Mechanic’s Lien—Duration. 
Under a contract to cut and haul two kinds of 
lumber from the same land, the 60 days during which 
the lien continues, under Rev. Stat. Me., ch. 91, § 38, run 
from the date of the last delivery of either kind.—Phil- 
lips v. Vose, 8. J. C. Me., December 27, 1888; 16 Alt. Rep. 
463. 























114. MARITIME LIENS—Discharge by Sale. Evidence 
reviewed on question as to whether pre-existing liens 
were discharged by sale of the vessel.—The Raleigh, 
U. 8. C. C. (N. Y.), Dec 29, 1888; 37 Fed. Rep. 125. 


115. MASTER AND SERVANT—Independent Contractor. 
Wheré an independent contractor for the con- 
struction of a gas main is required by the contract to 
brace and protect all water and other pipes, and by his 
neglect in not sufficiently bracing the pipe of another 
company the same breaks, causing an explosion, the 
company for which the main is constructed is not liable 
for the damage caused thereby, where there is no evi- 
dence of acceptance of the work, and notice of its faulty 
performance.—Chartiers Valley Gas Co. v. Waters, 8. C. 
Penn., Jan. 7, 1889; 16 Atl. Rep. 423. 


116. MASTER AND SERVANT—Negligence.—Questio 
of negligence where plaintiff was injured ascendin 
electric light tower to trim lamps, which had already 
been trimmed.— Weiden v. Brush Electric Light Co., 8. C. 
Mich., Jan. 18, 1889; 41 N. W. Rep. 269. 


117. MASTER AND SERVANT—Negligence. Question 
of negligence where servant fell down elevator well to 
which he was unused.—Carey v. Arlington Mills, 8. J. C. 
Mass., Jan. 4, 1889; 19 N. E. Rep. 525. 


118. MASTER AND SERVANT—Negligence—Injury. 
Question of negligence in an action for injuries to em- 
ployee on account of defect in hand car.—Mo. Pac. Ry. 
Co., 8. C. Tex., Nov. 9, 1888: 10S. W. Rep. 334. 

119. MASTER AND SERVANT— Defective Appliances .—— 
The risk from an uncovered saw projecting over its 
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frame and partly across a narrow passage. way, over 
which a servantina mill is obliged to goin the per- 
formance of his duties, being apparent, is assumed by 
the servant in accepting and remainingin the service. 
— Stephenson v. Duncan,8. C. Wis., Jan. 29, 1889; 41 N. W. 
Rep. 337. 

120. MEASURE OF DAMAGES — Conversion. Held, 
that plaintiff was not entitled to punitive damages for 
the conversion of a steer under the facts of the case 
but only to the actual value. — Waller v. Waller, 8. C. 
Iowa, Jan. 17, 1889; 41 N. W. Rep. 307. 

121. MECHANIC’S LIENS—Alterations. Held, under 
the evidence that the alterations did not amount toa 
rebuilding and were not within the mechanic’s lien 
law, June 16, 1836. — Patterson v. Frazier, 8. C. Penn. Jan. 
7, 1889; 16 Atl. Rep. 470. 

122. MORTGAGE — Deed. Evidence held not suf- 
ficient to change absolute deed into a mortgage. — 
Chandler v. Chandler, 8. C. Iowa, Jan. 21, 1889; 41 N. W. 
Rep. 319. 

128. MORTGAGES—Payment—Principal and Agent.-—— 
Plaintiff, placed in the hands of her agent a sum for in- 
vestment in western loans, which the agent procured 
to be negotiated by C,in lowa. Part of the amount 
was loaned through C to defendaut, the principal and 
interest being made payable at the agent’s office in 
Connecticut. C collected the principal and interest of 
the various loans from defendant, und returned to de- 
fendant his coupons: Held, that the payment of the 
principal to C,in response to the usual notice from 
him of its maturity was justified, and discharged the 
debt, notwithstanding O’s embezzlement of it. — Wicor 
v. Carr, U. 8. C. U. (lowa), Dec. 31, 1888; 37 Fed. Rep. 130. 

124. MORTGAGES.——: — The mortgagee of real property 
agreed with a third person, who owned certain ferson- 
alty situated thereron, that the mortgagee would sell 
the personalty, and apply $1,000 of the proceeds in pay- 
ment of the mortgage debt, which was accordingly 
done: Held, on foreclosure, that neither the mortgagor 
nor purchasers from him could question the disposition 
of the surplus over the $1,000. — Hayes v. Stockwell, 8. C. 
Mich., Jan. 18, 1889; 41 N. W. Rep. 324. 

125. MORTGAGE—Deed Absolute. Evidence under 
which lower court was justified in holding the transac- 
tion a sale of land and not intended as-a mortgage. — 
Wallace v. Johnston, U. 8.8. C., Jan. 14, 1889;98.C. Rep. 
243. 

126. MORTGAGE—Foreclcsure—Installments. ——- Pro- 
cedure under Code Civil Proc. Cal. § 728, relating to 
mortgage foreclosures, providing that if the debt for 
which the mortgage is held is not all due, as soon as 
sufficient of the property has been sold to pay the 
amount due, with costs, the sale must cease, and that 
as often as mere becomes due the court may order 
more to be sold. — Bankof Napav. Godfery, 8. C. Cal., 
Dec. 27, 1888; 20 Pac. Rep. 142. 

127. MORTGAGES—Redemption A mortgagee who 
has held possession of land for many years under an 
invalid statutory foreclosure, believing it regular and 
valid, and who has made permanent improvements 
thereon, if charged with rents and profits in a decree 
for redemption should be credited with the taxes paid 
during his occupancy. — Millard v. Truaz, 8. C. Mich., 
Jan. 18, 1889; 41 N. W. Rep. 328. 


128. MUNICIPAL CORPORATIONS—Street Improvements, 
Contractor who paves street in accordance with 
contract with city may recover therefrom though on 
account of change of law no apportionment or assess- 
ment has been made as required by statute. — Keilly v. 
City of Albany N. Y. Ct. App., Jan. 15, 1889;19 N. E. Rep. 
508. 























129. MUNICIPAL CORPORATIONS — Contested Elections. 
Laws Mich. 1887, does not appiy in the case of 
elections for aldermen forthe cityof Detroit, and an 
application for an investigation of the returns of such 
election should be made to the board of aldermen. — 
Naumann v. Board of City Canvassers, 8. C. Mich., Jan. 11, 
1889; 41 N. W. Rep. 267. 








130. MUNICIPAL CoRPORATIONS—W ater Main.——Con- 
struction as to the intent of act Mass. 1846, ch. 167, §§1, 
2.— Town of Quincy v. City of Boston, 8. J. C. Mass., Jan. 5, 
1889; 19 N. E. Rep. 519. 

131, MUNICIPAL CORPORATIONS—Public Improvements. 
—Necessary allegations in partition in action against 
city for damages to property by grading street under 
Code Iowa §§ 465, 469. — Trustees v. City of Anamosa, 8. C. 
Iowa, Jan. 18, 1888; 41 N. W. Rep. 313. 

132, MUNICIPAL CORPORATIONS—Defective Sidewalks— 
Acts of Abutter. A city is liable for injuries result- 
ing from a depression in a sidewalk caused by opera- 
tions of the abutting owner, if it has actual or con- 
structive notice of the defect, though said owner be 
also liable. — City of Philadelphia v. Smith, 8.C. Penn., 
Jan. 28, 1889; 16 Atl. Rep. 493. 

133. MUNICIPAL CORPORATIONS — Arbitration and 
Award. Where, in a contract for the improvement 
ofa street,the city reserves the right to lay or relay 
any and all water pipes or sewers during the progress 
of the work, the contractor cannot recover the addi- 
tional cost to him of hauling dirt, caused by the laying 
of a water-main in the street, though the city surveyor 
promised that he should be paid for such extra work.— 
Rens v. City of Grand Rapids, 8. C. Mich., Jan. 11, 1889; 41 
N. W. Rep, 263. 

134. NATIONAL BANKS— Taxation—Stock. —In the as- 
sessment and taxation of shares of national bank stock, 
the owners thereof, having no other credits or moneyed 
capital, are entitled to deduct their bona fide debts from 
the value of such shares of stock. — Bressler v. Wayne 
County, 8. C. Neb., Jan. 4, 1889; 41 N. W. Rep. 356. 

135. NAVIGABLE WATERS — Obstruction — Burden of 
Proof. Where the act authorizing the construction 
of the bridge prescribes certain details of construction, 
the burden, in an action for obstructing navigation, is 
upon defendants to show compliance with such pro- 
visions.—Penn. Ry. Co. v. Balt § N.Y. Ry. Co., U. 8. 0. 0. 
(N. Y.), Dec. 29, 1899; 87 Fed. Rep. 129. 

136. NEGLIGENCE—Pleading — Complainant. An 
allegation in a complaint against a railroad company 
for killing plaintiff’s husband, that the injury resulted 
from the negligence of defendant’s employees, implies 
that there was no contributory negligence on the part 
of deceased, and this need not be averred.— Hickman v. 
Kansas City, M. ¢ B. R. Co., 8. O, Miss., Jan. 21, 1889; 5 
South. Rep. 225. 

137. NEGLIGENCE—Instruction— Exemplary Damages. 
An instruction in suit for injury through defects 
of railroad that defendant is liable to exemplary dam- 
ages ifit knew of the defects,and operated the road 
indifferent to the passengers thereof, is erroneous, in 
not limiting the recovery of exemplary damages to acts 
of gross negligence contributing to the accident, — Mo. 
Pac. R. Co. v. Johnson, 8. C. Tex., Nov. 23, 1888; 10 8. W. 
Rep. 325. 

138. NEGLIGENCE—Street Railroad — Trespasser. 
Defendant lable,for death of boy, invited oncar by 
driver but pushed off by conductor, though he was a 
trespasser.—Hestmille, etc. Co.v. Biddle, 8. C0. Penn., Jan. 
28, 1889; 19 Atl. Rep. 488. 

1389. NEGLIGENCE—Defective Sidewalk. Evidence 
considered a question of negligence where plaintiff fell 
into coal hole in sidewalk being slightly intoxicated.— 
Dickson v. Haliister, 8.C. Penn., Jan. 7, 1889; 16 Atl. Rep. 
484. 

140. NEGLIGENCE—Railroad Companies—Injuries.—— 
A railroad company is liable for injaries to one crossing 
the track, occasioned by sending cars in swift motion, 
with no one at the brakes, upon a switch track where 
persons commonly pass, without objection from the 
company, though not a public crossing.—St. Louis A. ¢ 
T. Ry. Co.v. Orosnoe, 8. C. Tex., Nov. 28, 1888; 108. W. 
Rep. 342. 

141. NEGOTIABLE INSTRUMENTS— Transfer — Innocent 
Purchaser. That a negotiable note was signed by 
the maker, who could not read or write English, be- 
lieving the payce’s representations that it was not a 
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note, but a mere memorandum of agency, cannot avail 
against an innocent purchaser for value before matu- 
rity. — Bedell v. Hering, S.C. Cal., Dec. 26, 1888; 20 Pac. 
Rep. 129. 


142. NEW TRIAL— Jury — Advisory Verdict. In a 
probate proceeding, the tourt submitted two issues of 
fact toa jury, which found on these issues,and was 
discharged. The court took no further action in the 
matter, and the case was not decided: Held, that this 
was not the verdict ofa jury, within the meaning of 
Code Civil Proc. Cal. § 659, but was merely advisory to 
the judge.—James v. McCann, 8. CO. Csl., Jan. 12, 1889; 20 
Pac. Rep. 241. 

143. NEW TRIAL—Verdict—Evidence. When a case 
is tried on a certain theory, and the jury return answers 
to special questions of fact submitted to them by the 
court, and there is no evidence in the record to support 
or authorize a finding that is essential to a recovery, it 
is error to overrule a motion for a new trial. — Southern 
Kan. Ry. Co.v. Duncan,8. C. Kan., Jan. 5, 1889; 20 Pac. 
Rep. 195. 

144. NEW TRIAL — Verdict. Order granting new 
trial will not be disturbed where the findings of jury 
were indefinite, contradicted and based upon conflict- 
ing evidence.— Black v. Berry, 8. C. Kan., Jan. 5, 1889; 20 
Pac. Rep. 194. 

145. PARTNERSHIP—Attorney’s Fees. Evidence to 
hold a firm tor payment of attorneys, contracted by a 
member thereof, it being a transaction outside the 
scope of the firm’s particular business.—Conely v. Wood, 
8. C. Mich., Jan. 11, 1889; 41 N. W. Rep. 259. 

146. PARTNERSHIP— Assignee of Insolvent Partner.— 
In an action upon a debt due a partnership, it is not 
necessary, under the Massachusetts statutes, that the 
assignee of an insolvent partner should be joined as 
plaintiff in place of the insolvent partner, at least 
where he makes no objection tothe maintenance of 
the action by the partners.— Wonson v. Pew, 8. J.C. Mase., 
Jan. 4, 1889; 19 N. E. Rep. 522. 


147. PARTNERSHIP—Appeal. A partner, who with- 
out the consent of his copartner leases property for 
the use of the firm, is not liable,on dissolution of the 
partnership, to his copartner for the loss occasioned by 
such lease, though he acted unwisely, where his con- 
duct was not fraudulent or wanton. — Charlion v. Sloan, 
8. C. Iowa, Dec. 20, 1888; 41 N. W. Rep. 303. 


148. PARTNERSHIP—Dissolution—Agreement. —— Un- 
der au agreement dissolving a partnership, some of its 
members taking its assets subject to the payment by 
them of the indebtedness of the firm, ‘amounting to [a 
fixed sum,]” they cannot be required to pay more than 
that amount, though a debt was accidentally omitted 
from the calculation.— Miles v. Everson, 8. C. Penn., Jan. 
7, 1889; 16 Atl. Rep. 473. 

149. PARTITION— Improvements — Tenant by Curtesy. 
The children of a second marriage are not, after 
their father’s death, entitlea to any reimbursement for 
permanent improvements made by him on Jand, the 
separate estate of his first wife, while he was holding it 
as tenant by the curtesy. — Clift v. Clift, 8. C. Tex., Nov. 
27, 1888; 10 S. W. Rep. 338. 

150. PATENTS—Duration — Foreign Patent. Under 
Rev. Stat., § 4837, providing that every patent for an in- 
vention previously patented in a foreign country sball 
be so limited as to expire at the same time as the for. 
eign patent, and shail not be in force more than seven- 
teen years, a United States patent does not expire until 
the termination of the fifteen years during which a 
Canadian patent continues.—Sate Refrig. Co. v. Ham- 
mond, U. 8. 8. C., Jan. 21, 1889; 98. C. Rep. 225. 

151. PayMENT — Evidence — Burden of Proof. A 
plaintiff, except upon commercial paper, must prove a 
breach of contract, to entitle him to recover; but, where 
a defendant in his answer alleges payment, it is not 
necessary that the plaintiff should make proof of non 
payment, but the burden then rests upon the defendant 
to prove such parment.—Guttermann v. Schroeder, &. C. 
Kan., Jan, 5, 1288: “© Pac. Rep. 230. 





























152. PayMENT—Application — Mortgage.———Question 
of application of payment and rights of purchaser of 
mortgaged property where payments were made by 
mortgagor.— Hjllerv, Levy, 8. OC. Miss., Nov. 26, 1888; 5 
South. Rep. 226. 

153. PRINCIPAL AND AGENT—Authority of Agent. 
Where an agent has authority to collect a note, but is 
not authorized to receive anything in payment but 
money, he cannot accept his own note in payment— 
Wilcox § White Organ Co. v. Lasley, 8. C. Kan., Jan. 5, 1889; 
20 Pac. Rep. 228. 

154. PRINCIPAL AND AGENT—Fraud of Agent. An 
agent is held to the highest good faith, and if he nego- 
tiates a sale for his principal he must account to him for 
the full price of the sale. Equity will deny him relief 
if he has acted fraudulently as to his principal.—Jacobs 
v. George, 8. C. Ariz., Jan. 19, 1889; 20 Pac. Rep. 183. 

155. PRINCIPAL AND AGENT—Evidence of Authority. 
Question under the evidence as tothe authority of 
the agent to bind the principal in agreement to return 
part of contract price in case the article sold is not 
satisfactory.— Siemens, etc. Co. v. Horstmann, 8. C. Penn., 
Jan, 28, 1889; 16 Atl. Rep. 490. 

156. PRINCIPAL AND SURETY—Liabilities Between Sure- 
ties. Sufficiency of evidence to sustain an action by 
one of two sureties against the other, to declare a judg- 
ment against them and their principal, which had been 
paid by and assigned to defendant, satisfied by a con- 
veyance by the principal to the defendant of land on 
which the judgment was a lien.—Keiser v. Beam, 8. C. 
Ind., Jan. 23, 1889; 19 N. E. Rep. 534. 

157. PRINCIPAL AND SURETY—Contractor’s Bond 
In an action on a bond executed and filed under § 3, ch. 
9, Gen. Stat. 1878, it is immaterial what interest the 
nominal obligee has, or that he has or has not any in- 
terest in the land on which the buiiding is to be con- 
structed, if he be the person who, as owner, has con- 
tracted to have the building constructed.—Stefes v. 
Lemke, 8. C. Minn., Jan. 14, 1889: 41 N. W. Rep. 302. 

158. PUBLIC LanDs—Purchase of Swamp Lands— Con- 
test—Allegations. Under Pol. Code Cal., § 3448, the 
complaint in a contest as to the right to purchase such 
lands must allege that an affidavit containing the mat- 
ters specified in § 3443 was made and filed, and must set 
out the substance of such affidavit.— Reese v. Thorburn, 
8. C. Cal., Jan. 15, 1889; 20 Pac. Rep. 131. 

159. PUBLIC LanDsS—Head-1ight Certificates—Adverse 
Possession. Adverse possession by the wife, after 
the death of her husband, of an unlocated head-right 
land certificate issued to him, will not pass title to the 
land located, or to be located under it, as against the 
heirs of the husband and of a former wife,to whom he 
was married when the certificate issued.—Harrey v. 
Carrol, 8. C. Tex., Nov. 20, 1888; 10 8S. W. Rep. 334. 

160. PUBLIC Lanps—Grant by States—Actual Settlers— 
Patents. Under Const. Cal., art. 17,§3, and Pol. Code 
Cal., § 3500, a certificate of purchase issued to one who 
is not an actual settler, though his affidavit states that 
he is such, confers no rights, and neither he nor his as- 
signee can maintain an action to annul a patent to an- 
other —Davidson v. Cucamonga Co., 8. C. Cal., Dec. 29, 
1888 ; 20 Pac. Rep. 152. 

161. QUIETING TITLE—Adverse Possession. Where 
the evidence,in an action to quiet title, shows that 
plaintiff entered into possession under an oral contract 
of division with defendant, and has remained in exclu- 
sive and adverse possession for over 10 years, a decree 
quieting his title is proper.— Quinn v. Quinn, 8. OC. Iowa, 
Jan. 21, 1889; 41 N. W. Rep. 316. . 

162. QUO WARRANTO — Parties — Pleading. An in- 
formation charging respondent with usurping the office 
of county superintendent of the poor, which states that 
the prosecution is in behulfofthe people of the State, 
is properly filed in the name of the attorney-general on 
the relation of a cltizen and tax-payer of the county.— 
Taggart v. James, 8. C. Mich., Jan. 11, 1889; 41 NN. W. Rep. 
262. 


163, RAILROAD COMPANIES — Fires — Evidence. 
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record of the inspection of locomotives kept by a per- 
son who is employed by a railroad company for the 
purpose of making a daily inspection, and ascertaining 
their condition, is not evidence of such condition ex- 
cept under certaln contingencies, not appearing in this 
case.— Hoffman v. Chicago, etc. Co., 8. C. Minn., Jan. 21, 
1889; 41 N. W. Rep. 301. 

164. RAILROAD COMPANIES—Failure to Run Trains— 
Receivers. The act (Supp. Revision, p. 834, pl. 42) 
authorizing the chancellor to appoint a receiver, if a 
railroad neglects to run daily trains, confers such power 
upon the court of chancery, and not upon the chan- 
cellor in his personal capacity.—Delaware Bay, etc. Co. v. 
Markley, N. J. Ct. Err. & App., Jan. 23, 1889; 16 Atl. Rep. 
436. 

165. RELEASE — Judgment. Sufficiency of allega- 
tion in complaint charging 4 release of a judgment.— 
Plunkett v. Black, 8. C. Ind., Jan. 22, 1889; 19 N. E. Rep. 
537. 

166. REPLEVIN—Bonds. Plaintiff in replevin gave 
the usual bond for the return of the property. Judg- 
ment was given for defendant, and the removal of the 
property out of the jurisdiction by plaintiff was en- 
joined. The injunction was violated, and proceedings 
for contempt were instituted, which were settled by the 
plaintiff in the replevin suit giving a bond: Held, that 
the second bond was a bar to an action on the first.— 
Busch v. Fisher, 8. C. Mich., Jan. 18, 1889; 41 N. W. Rep. 
825. 

167. RES ADJUDICATA — Attorney and Client. An 
adjudication denying a motion made under Code Iowa, 
§ 2906, estops plaintiff from subsequently bringing an 
action to recover the amount claimed, though in such 
special proceeding he only asks for a final order requir- 
ing defendant to pay over money collected, and not for 
judgment against him for the amount.—Hawk v. Evans, 
8. C. Iowa, Jan 22, 1889; 41 N. W. Rep. 368. 

168. SALE—Advance of Money—Ownership. When 
a commercial correspondent advances money for the 
purchase of property and takes possossion, either 
actual or symbolical, he becomes the owner thereof.— 
Wheeler v. N. H. Wire Co., 8. C. Conn., Jan. 23, 1889; 16 Atl. 
Rep. 393. 

169. SCHOOL LaNDS—Trial by Court—Evidence. 
While the failure to pay interest on school land con- 
tracts on the day it becomes due does not work a for- 
feiture of coutract, yet upon failure to pay such inter- 
est for 15 years, with no assertion of ownership of the 
real estate, during 10 years of which time the property 
has been in the possession of a subsequent purchaser, 
who obtained the land from the State, in good faith, re- 
lying ugon the abandonment of the first pyrehaser, the 
right of such first purchaser to assert his title as against 
that of the second will be barred.—Richardson v. Doty, 
8. C. Neb., Jan. 4, 1889; 41 N. W. Rep. 282. 


170, SHIPPING—Carriage of Passengers on Freight Boat. 
— A libel against a vessel for a violation of law alleged 
to have been committed in using or navigating a freight 
boat for the carrying of passengers without having been 
inspected as a passenger steamer, and obtaining a cer- 
tificate specifying the number of passengers she can 
carry with prudence and safety, is not properly brought 
under Rev. Stat. U. S8., § 4465.— United States v. The Frank 
Sylvia, U. 8. D. C. (Cal.), Dec. 24, 1888; 37 Fed. Rep. 155. 

171. SHIPPING — Negligence. Steamer held liable 
for injuries caused by negligence of stevedore who un- 
dertook to move her.— Serviss v. The Chattahoochee, U. 8. 
D. C. (N. Y.), Nov. 30, 1888; 37 Fed. Rep. 153. 

172. SPECIFIC PERFORMANCE — Doubtful Title. 
Where testator gave all his estate to three societies, 
and ordered a sale of his realty and the distribution of 
the proceeds among them, and under Laws N. Y. 1869, 
ch. 360, he could give but one-half of his property to 
such societies, and the executor sold the realty to de- 
fendant, who refused to complete the purchase, a judg- 
ment sustaining a demurrer to a complaint in an action 
for specific performance,in which it does not appear 
how much of the estate is realty, and to which the heirs 





























are not parties, will ve affirmed. — Abbott v. James, N. Y. 
Ct. App., Jan. 15, 1889; 19 N. E. Rep. 4384. 

173. SPECIFIC PERFORMANCE—Contract. Held, an- 
der the facts, that time was not of the essence of the 
contract to sell land, although it had appreciated in 
value and plaintiff was entitled to a conveyance. — Day 
v. Hunt, N. Y. Ct. App., Jan. 15, 1889; 19 N. E. Rep. 414. 

174. SPECIFIC PERFORMANCE Where it does not 
appear from the evidence that time is of the essence of 
a contract for the sale of land, the fact that the vendor 
tenders the deed about a month laterthan agreed upon 
does not prejudice his right toa specific performance 
of the contract.— Butler v. Archer, 8.C. lowa, Jan. 19, 1889; 
41 N. W. Rep. 309. 

17%. STATUTES—Time of taking Effect. Laws 188, 
ch, 483, imposing a tax upon certain legacies, and col- 
lateral inheritances, not specially providing when it 
shall take effect, became a law twenty days after its 
final passage, under 1 Rev. St. N. Y. p. 157, §§ 11, 12, (7th 
Ed. p. 433).—In re Howe’s Estate, N. Y. Ct. App., Jan. 15, 
1889; 19 N. E. Rep. 513. 

176. TAXATION—Tax-titles—Infancy. Under Code 
Miss. 1880, § 578, giving holder of tax-title right to bring 
bill for confirmation, such a bill may be brought against 
infants without waiting until expiration of the period 
of redemption after their disability is removed. — Met- 
calfe v. Perry, 8. C. Miss., Dec. 3, 1888; 5 South. Rep. 232. 

177. TAXATION—Assessment Books — Public Examina- 
tion. Laws N. Y. 1869, ch. 302, § 8, provides that the 
assessment books shall be kept “open for examination 
and correction from the second Monday in January 
untilthe Ist day of May in each year’: Held, that the 
word “until” is used in the sense of “up to,” and excludes. 
the Ist day of May.—Clarke v. Mayor, N. Y. Ct. App., Jan. 
15, 1889; 19 N. E. Rep. 436. 

178. TAXATION — Lien — Enjoining Assessment. 
Where, before taxes assessed can become a lien on 
land, the tax-list must be presented to the board of 
equalization for approval, under Gen. Laws Tex. 44, an 
injunction will not be granted before such approval to 
restrain an assessor of a county from assessing lands. 
claimed to be in another county. — Chisholm v. Adams, 8. 
C. Tex., Nov. 9, 1888; 10S. W. Rep. 326, 

179. TAXATION—Taxable Property—Mortgage to Stat. 
Under Const. Cal. art. 13, § 4, the owner of land on 
which there is a mortgage to the regents of the State 
university is entitled to have the amount of the mort- 
gage deducted from the value of the property for the 
purposes of taxation, notwithstanding such amount, as 
an interest of the State, will not be otherwise taxed. — 
Smith v. Keagle, 8. C. Cal., Dec. 3), 1888; 20 Pac. Rep. 152. 

180. TAX- DEED—Tenancy in Common—Trespass.——— 
Whether the possession of plaintiff under tax deed was- 
sufficient to maintain trespass against a stranger, he 
could not recover against defendant, who was a tenant 
in common, having the legal title to an undivided inter- 
est, and hence entitled to possession. — Todd v. Lunt, 8. 
J. C. Mass., Jan. 4, 1889; 19 N. E. Rep. 522. 

181. TAX DEEDS — Record. The omission by the 
register of deeds of tbe word “is” from the formula “as 
the fact is,’ occurring in the form of tax-deeds pre- 
scribed by the Rev. St. Wis. § 1178, does not invalidate 
the record of such a deed.— St. Croix Land § Lumber Co. 
v. Ritchie, 8. C. Wis., Jan. 29, 1889; 41 N. W. Rep. 345. 

182. TELEGRAPH COMPANIEs—Damages. Damages 
for injury to fraternal feelings for delayin receiving 
telegram of a brother’s death cannot be recovered.— W. 
U. Tel. Co.v. Brown, 8.C. Tex., Nov. 13,108. W. Rep. 
$23. 

183. TELEGRAPH COMPANIES— D g Questi 
of liability of telegraph company for delay in forward- 
ing message written in a usual blank form.— West. Union 
Tel. Co. v. Munford, 8. C. Tenn., Jan. 3, 1889;108. W. 
Rep. 418. 

184. TRESPASS—Who Liable. Under Act. Pa. March 
29, 1824, the agent of S entered into negotiations with P 
for the purchase of certain timber, provided it stood on 
his land. P had a survey made, which by mistake 
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showed the timber to be upon his land, and the agent 
cut it down under a contract of sale by which he was to 
take it away within three years: Held, that P was liable 
to the real owner of the land on which the timber stood. 
—McCloskey v. Powell, 8. C. Penn., Jan. 7, 1889; 16 Atl. 
Rep. 420. 

185. TRIAL—Verdict. A verdict obtained by aver- 
aging the amounts marked down by all the jurors is not 
assented to “by a resort to the determination of 
chance,” within the meaning of Code Civil Proc. Cal. § 
657, subd. 2. — Hunt v. Elliott, 8. C. Cal., Dec, 26, 1888; 20 
Pac. Rep. 132. 

186. TrRIAL—Judgment—Mistake. Where an action 
was against two defendants jointly, and the verdict was 
against one defendant only, and the court by mistake 
rendered judgment against both, the mistake in the 
judgment will be corrected without remanding the 
cause for a new trial. — Youngson v. Pollock, 8. C. Neb., 
Jan. 4, 1889; 41 N. W. Rep. 279. 

187. TRIAL—Nonsuit. Where counsel for plaintiff 
fails to appear at adjourned hour of trial after the 
testimony had been heard it is improper forthe judge 
to charge the jury over plaintiff’s objection, instead of 
directing nonsuit. — Heling v. Wayne Circuit Judge, 8. C. 
Mich., Jan. 16, 1889; 41 N. W. Rep. 268, 

188. TROVER AND CONVERSION—Notice. Evidence 
sufficient to support a finding that certain attorneys 
received money knowing that it belonged to plaintiff or 
with knowledge of such facts as would charge them 
with notice.—Sage v. Haines, 8. C. lowa, Jan. 21, 1889; 41 
N. W. Rep. 366. 

189. TrusT—Resulting Trust. Evidence sufficient 
to sustain a resulting trust in land in favor of a son and 
against his mother.— Appeal of Walf, 8. C. Penn., Jan. 7, 
1889; 16 Atl. Rep. 470. 

190. TrustT—Constructive Trust. Held, under the 
facts, that failure of testator to transfer property to 
heirs was a fraud on them and equity will enforce the 
trust against her representatives, notwithstanding the 
statute of frauds.—Gilpatrick v. Glidden, 8. J. C. Me., Dec. 
27, 1888; 16 Atl. Rep. 464. 

191. TRUsTs — Accounting — Support of Cestui que 
Trust.——Under a trust to apply the necessary amount 
of the income of a fund to the maintenance of infants 
during minority, the claim of a creditor for necessaries 
furnished for the support of the cestuis que trust, partly 
on the order of the trustee and partly on that of receiv- 
ers appointed by the court to manage the estate, should 
be allowed out of the fund. — Burroughs v. Bunnell, Md. 
Ct. App., Jan. 9, 1889; 16 Atl Rep. 447. 

192. TURNPIKE COMPANY—Repairs. As to liability 
of turnpike company for repairs to turnpike within 
the limits of a town. — Versailles, etc. Co.v. Town, Ky. Ct. 
App., Jan. 15, 1889; 10S. W. Rep. 280. 

193. UsuURY—Bona Fide Holder. Where usury in 
the original transaction is shown, and where the note 
has been renewed a number of times, and usurious in- 
terest added to each renewal, and the note then trans- 
ferred to one who claims to be a bona fide purchaser 
without notice, the burden of proof is on such party to 
show that he is such purchaser. — Lincoln Nat. Bank v. 
Davis, 8. C. Neb., Jan. 3, 1889; 41 N. W. Rep. 281. 

194, VENDOR AND VENDEE—Paro! Contract—Evidence. 
Where a deed has been executed and accepted in 
pursuance of a verbal contract for the sale of land, an 
action for the contract price may be maintained. — 
Niland v. Murphy, 8. C. Wis., Jan. 29, 1889;41 N. W. Rep. 
335. 
19%. VERDICT— Jury. ——— It is proper for the jury to 
add the amounts named by each and divide the same 
by twelve to obtain an average verdict.— City of Kinsley 
v. Morse, 8. C. Kan. Jan. 5, 1889; 20 Pac. Rep. 222. 

196. WILL—Undue Influence. Influence to vitiate 
4 will must be such as to amount to force and coercion, 
destroying the free agency of a testator, and there must 
































be proof that the will was obtained by this coercion, | 


and it must be shown that the circumstances of its exe- 
ecution are inconsistent with any hypothesis but undue 





influence.—Latham v. School, 8. C. Neb., Jan. 4, 1889; 41 N. 
W. Rep. 354. 

197. WILL—Undue Influence. Evidence sufficient 
to sustain charge of undue influence upon testator. — 
Appeal of Mundy,S. C. Penn., Jan. 7, 1889; 16 Atl. Rep. 
483. 





198. WILLS—Undue Influence—Finding. Upon the 
issue of the validity of an alleged will offered for pro- 
bate the fact that the jury erroneously found the tes- 
tator non compos mentis does not require the setting aside 
of their finding, that the will was procured through un- 
due influence and fraud, as the one error does not nec- 
essarily imply the other. — Dexter v. Codmun, 8. J. C. 
Mass., Jan. 5, 1889; 19 N. E. Rep. 517. 

199. WILLS—Construction — Trust. The question 
in this case was whether under the terms of the will 
the intention of the testator was to create one or 
several trusts. — Vanderpool v. Law, N. Y. Ct. App., Jan. 
15, 1889; 19 N. E. Rep. 481. ‘ 

200. WILLS—Devisees. Construction of will with 
complicated provisions where the substantial question 
was as to the share of “surviving grandchildren.”’— Hood 
v. Broadwan 8. J. C. Mass., Jan. 4, 1889; 19 N. E. Rep. 379. 

201. WILLS—Probate—Conflict of Laws. Upon the 
prob:te of a will made in another State, there was no 
proof of the location of the real estate, or whether any 
of it is in the State where probate was sought: Held, an 
instruction that, the will being executed in accordance 
with the law of the State where made, the burden was 
upon the contestants to establish that the testator was 
incompetent to make a will, should not be given, as, if 
any of the land devised was in the State where it was 
sought to be probated, the law of another State would 
have no bearing on the case.—Jn re Bulil’s Will, N. Y. Ct. 
App., Jan. 15, 1889; 19 N. E. Rep. 503. 

202. WILL—Description. Construction of will as to 
description of property intended to be conveyed. — 
Chapman v. Olive, 8. C. Me., Dec. 26. 1888; 16 Atl. Rep. 407. 

203. WILL—Conditional Legacy. Testator gave P 
a legacy upon condition “that she, after my death, 
bring in no bill against my estate for labor and services 
rendered, in which case the amount of the bill so ren- 
dered shall be deducted from the said legacy.” When 
the will was made P held a note against testator, given 
her three and a half years before, purporting to be for 
extra work and care during his sickness: Held, that the 
note was not a bill for labor and services, within the 
meaning of the will.—Farnham v. Barker, 8. J. C. Mass., 
Jan. 2, 1889; 19 N. E. Rep. 371. 

204. WITNESS—Impeachment. In a writ of entry 
to determine the location of a boundary line, where a 
witness testifies that witness’ father pointed out to 
witness the line claimed by defendant as the true line, 
evidence is inadmissible on plaintiff's behalf, for the 
purpose of contradicting witness, that witness after- 
wards pointed out another line.— Royal v. Chandler, 8. J. 
C. Me., Dec. 24, 1888! 16 Atl. Rep. 410. 

205. WITNESS—Impeachment—Reputation. Under 
Mansf. Dig. Ark. § 2802, an inquiry as to whether one, 
from his knowledge of his “reputation for truth and 
veracity, morality and chastity,’ would believe him on 
oath, is not permissible.—Cline v. State, 8. C. Ark., Jan. 5, 
1889; 10S. W. Rep. 225. 


206. WITNESS—Transaction with Decedent. — Con- 
struction of Civil Code, § 329, making witness incompe- 
tent to testify in matters where the adverse party is the 
representative of a deceased person .— Kansas Man/f. 
Co. v. Wagner, 8. C. Neb., Jan. 4, 41 N. W. Rep. 287. 
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